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Judgment of the three-judge division for civil matters, 14 November 2017 
 
Antonie VAN HEES and Catharina Maria HARMSEN, 
in their capacity as trustees in the bankruptcy of N.V. The Indonesische Overzeese Bank (The 
Indonesia Overseas Bank), 
both having their office in Amsterdam,  
appellants in the main action, 
respondents in the cross appeal, 
counsel: G.A.J. Boekraad in Amsterdam,  

versus 

BANK INDONESIA, a legal entity organised and existing under the laws of the Republic of 
Indonesia, 
in Jakarta, Indonesia,  
respondent in the main action, 
counsel: M.H.J. van Maanen in The Hague. 
 
 
1. The proceedings on appeal 
 
The parties are hereinafter referred to as: “the trustees” and “BI,” respectively. N.V. The 
Indonesische Overzeese Bank (The Indonesia Overseas Bank) is hereinafter referred to as: “Indover”. 
 
By summons of 26 November 2014, the trustees appealed the judgments of the Amsterdam District 
Court of 12 May 2010, 24 August 2011, and 27 August 2014, rendered under the above-mentioned 
case/cause list numbers between BI as claimant in the main verification action, defendant in the 
counterclaim, and the trustees as defendants in the main verification action and claimants in the 
counterclaim. 
 
The parties subsequently produced the following documents:  
- statement of appeal, with exhibits; 
- defence on appeal, also statement of appeal in the cross appeal, with exhibits; 
- defence on appeal in the cross appeal;  
- submission commenting on exhibits, and producing one additional exhibit;  
- legal opinion Prof. F. de Ly; 
- Prof. Th.M. de Boer’s response to the legal opinion. 
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At the hearing of 24 January 2016, the parties had their cases argued; the trustees by the aforementioned 
counsel Boekraad, and by B.M. Katan, lawyer in Amsterdam; and BI by the aforementioned Van Maanen, 
all on the basis of pleading notes that were presented to the Court. The trustees produced an additional 
exhibit. 
Thereafter, the Court was asked to render judgment. 
 
On appeal in the main action, the trustees moved that the Court of Appeal, by immediately enforceable 
judgment as far as the law allows, (i) overturns the judgment of 27 August 2014; (ii) dismisses BI’s claims; 
(iii) allows the trustees’ claims; (iv) orders BI to repay the trustees what the latter paid to BI in compliance 
with the aforementioned judgment; and (v) orders BI to pay the costs of the proceedings in both instances. 
On appeal in the main action, BI moved that the Court of Appeal, by immediately enforceable judgment as 
far as the law allows, upholds the judgment of 27 August 2014, as the Court of Appeal understands it to the 
extent that its claims were allowed and the claims of the trustees were dismissed, and orders the trustees to 
pay the costs of the proceedings. 
 
In the cross appeal, BI moved that the Court of Appeal, by immediately enforceable judgment as far as the 
law allows, overturns the judgment of 27 August 2014 to the extent that its claims were dismissed. BI 
moved that the Court of Appeal rules (i) that BI’s claim in the bankruptcy of Indover has immunity, being 
the property of a central bank, or state property intended for public use, and as such may not be attached or 
used for setting off, or for any other form of execution; (ii) that the prejudgment attachment is null and 
void; and (iii) that any new attachment of BI’s claim in the bankruptcy of Indover or of other property of 
BI is null and void by operation of law. BI additionally claims in cross appeal that the trustees be 
prohibited from attaching property of BI again, subject to a penalty, and that it be declared that the trustees 
have no cause of action with their alternative claim brought on behalf of the joint creditors based on 
unlawful act/tort, and that the trustees be ordered to pay the costs of the proceedings. 
In the cross appeal, the trustees moved that the grounds for appeal be dismissed and that BI be ordered to 
pay the costs of the proceedings. 
 
Both parties offered to produce proof of their assertions on appeal. 
 
 
2. Facts 
 
In paras. 2.1 - 2.16 of the contested judgment of 27 August 2014, the District Court gives the facts it 
established. Insofar as grounds for appeal 1, 2 and 3 in the main action are directed against the accuracy of 
the facts established by the District Court, the Court of Appeal will address these in the following 
representation of facts. The uncontested facts are also binding on the Court of Appeal. The following are 
considered established facts, supplemented with other facts that are asserted on the one hand and not or not 
sufficiently contested on the other. 
 
2.1. BI 
 
2.1.1. Article 4(1) of the Indonesian Act of 1999/23 ("Act of the Republic of Indonesia Number 23 of 1999 
concerning Bank Indonesia") reads in an English translation produced by BI: "Bank Indonesia is a Central 
Bank of the Republic of Indonesia". Article 4(3) of that Act reads in that English translation: "Bank 
Indonesia is a legal entity based on this Act". 
 
2.2. Indover 
 
2.2.1. Indover is a Dutch public company, organised and existing under the laws of the Netherlands; it was 
incorporated on 1 July 1965 as successor of BI’s branch office in the Netherlands. 
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2.2.2. Indover conducted the business of credit institution under a licence of the Nederlandsche Bank N.V. 
(“DNB”), the Dutch regulator.  
 
2.2.3. Indover exclusively served the business market. Its clients were for a large part East Asian, 
specifically Indonesian, companies. 
 
2.2.4. Indover had a branch office in Hamburg (Germany) and a representative office in Jakarta 
(Indonesia). 
 
2.2.5. Indover had subsidiaries in Hong Kong and Singapore. 
 
2.2.6. Indover’s external auditor was KPMG Accountants N.V. (“KPMG”). 
 
2.2.7. Until 1 April 2000, Indover’s financial year ran from 1 April to 31 March. As of 1 January 2001, 
Indover’s financial year coincided with the calendar year. 
 
2.3. BI and Indover 
 
2.3.1. BI was the sole shareholder of Indover since its incorporation. 
 
2.3.2. In the final years, the management and supervisory board of Indover were for a large part composed 
of officers and former officers of BI. 
 
2.3.3. Under pressure from the International Monetary Fund, BI decided at some point to divest its shares 
in Indover ("divestment"). For this purpose, BI initially entered negotiations with PT Bank Negara 
Indonesia ("BNI"). 
 
2.4. 1997 
 
2.4.1. In the course of 1997 East Asia was hit by a financial crisis.  
 
2.5. 1998 
 
2.5.1. By letter dated 13 January 1998, DNB wrote to BI, insofar as is relevant: 
 

 
 
2.5.2. The minutes of the meeting of the Supervisory Board of 15 January 1998 read in an English 
translation produced by BI, insofar as is relevant: 
 



Case number: 200.169.606/01 4 
 

 
The meeting was also attended by representatives of BNI. 
 
2.5.3. A memo dated 3 February 1998 from H.Y. Susmanto (“Susmanto”), head of BI’s representative 
office in London (United Kingdom) and member of the Supervisory Board of Indover, to BI’s head office 
in Jakarta (Indonesia) reads in an English translation produced by BI, insofar as is relevant: 
 

 
 
2.5.4. By letter sent by fax dated 5 February 1998, Mr Kellerman, Indover’s lawyer at the time, wrote to 
Indover: 

 

 
 
2.5.5. A letter dated 5 February 1998 from Susmanto to BI’s head office, reads in an English translation 
produced by BI, insofar as is relevant: 
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2.5.6. A press release issued by BI on 16 February 1998 by BI reads: 

 

 
 
2.5.7. By letter dated 20 February 1998 DNB ("the Bank") wrote to Indover, insofar as is relevant: 
 
We refer to our various telephone conversations with you in the past few days and inform you as follows. 
 
The Bank has found that your institution is barely able to raise funds from third parties in the open market any 
longer. Furthermore, on 17 February 1998 it was found that your institution’s Supervisory Board consisted in fact 
of only one person. In light of this information, and in view of the recent developments in Indonesia, the Bank finds 
that these developments put the liquidity of your institution at risk and that immediate action is necessary. 
 
We have given you the opportunity to comment on the immediate execution of the measures to be taken. Also in 
view of our consultations with you, we decide, taking into account Article 28(4) of the Dutch Credit System 
(Supervision) Act, 1992, that pursuant to Article 28(3)(a) of this Act, the Supervisory Board of your institution may 

only execute its tasks with the approval of a person to be appointed by the Bank. 
 
The Bank has appointed the following person to this position: Mr C.J.P. van Westreenen. 
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We point out to you that this notification is effective immediately and that pursuant to Article 28(5)(a) of the Act 
the corporate bodies of your institution, including the management, are obliged by law to cooperate with the 

appointed person. 
 
2.5.8. By letter dated 9 March 1998 BI wrote to DNB, insofar as is relevant: 
 

 
 
2.5.9. A letter from DNB to the Supervisory Board of Indover, containing a report prepared by DNB ("the 
Bank") dated 8 June 1998, of a meeting it had with Indover (“IndOv”) on 23 April 1998 reads, insofar as is 
relevant: 
 
1 GENERAL 
 
You have explained IndOv’s current situation. In this regard, you discussed the policy of Bank Indonesia (BI) to divest 
participating interests in banks, the sale of IndOv to Bank Negara Indonesia (BNI), and to postpone this sale for a period of three 
years in view of the economic crisis. You referred to BI’s letter of 9 March 1998, in which the Bank is informed about the 
obligation BI accepted to remain shareholder of IndOv for another three years at least. You confirmed once more that BI will 
ensure that IndOv will continue to meet its obligations and will comply with the requirements imposed by the Bank. 
We have stated that the Bank attaches great importance to this letter and highly appreciates that BI sent the Bank this letter. 
 
2 SUPERVISORY BOARD 
 
The Supervisory Board is currently composed of three people. IndOv continues its search for a Dutch supervisory director, but has 
not yet found any suitable candidates that are prepared, in the present circumstances, to become a supervisory director of IndOv. 
The candidates specifically consider the risk of liability if IndOv goes bankrupt as too high. 
We promised you that we will support you, if necessary, in your search for a suitable candidate, but realise that this will not be 
easy. 
 
3 MANAGEMENT 
 
At the end of April 1998, Mr M. Muchtar Panjaitan will assume the position of managing director. We have already approved Mr 
Muchtar’s appointment in our letter of 29 January 1998. 
You have stated that BNI undertakes to offer IndOv support in the upcoming 3-year period of transition. Assigning an experienced 
director is part of this support. 
 
4 INDOV’S ACTIVITIES 
 
You have indicated that in the next few years IndOv will prepare itself for the final takeover by BNI. 
 
We asked you whether BI has also considered other options, e.g. liquidation, since the outlook of IndOv is limited in the present 
situation. The quality of the assets seems to be deteriorating and IndOv is currently unable to acquire funding in the open market. It 
is expected that IndOv has a long and uncertain way ahead of it before it will be restored to being a healthy bank again. 
 
You informed us that BI considered the possibility of liquidation, but rejected it. You gave the following reasons for this decision: 

- The negative effect this will have on the value of (a large part of) the outstanding loans of IndOv, since it is expected that it 
will take longer to collect the outstanding loans in Indonesia. The immediate liquidation of assets is expected to bring in much 
lower proceeds 

- You consider the European market an important growth market for Indonesia’s trade and consequently consider the presence 
of Indonesian banks in Europe desirable 
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- BI has accepted obligations towards BNI.  

5  QUALITY OF THE ASSETS 

You stated that the claims against Indonesian credit institutions are guaranteed by the Indonesian State. IndOv consequently 
expects that it will be possible to collect these debts. You also stated that an agreement is expected to be concluded shortly in 
Indonesia with respect to the financial restructuring o the business sector. This agreement will be applicable to IndOv’s outstanding 
loans to Indonesian companies. 
 

We explained that in the Netherlands a distinction is made between provisions for country risks and provisions for debtors. 
According to the Dutch banking sector, Indonesia is currently considered a country that is at risk of not meeting its payment 
obligations. Consequently, it stands to reason that a provision for country risk has to be made for Indonesian debts. 
We also explained to you that setting up proper provision for debtors is, in principle, the first responsibility of the credit institution. 
The Supervisory Directorate determines to what extent a credit institution has adequately fulfilled this responsibility. 
We discussed the possibility that after the necessary provisions have been taken, IndOv may no longer be able to comply with its 
minimum solvency requirements. 
You informed us that IndOv is currently negotiating with its external auditor, which has in the meantime suggested anumber of 
alternative solutions. You assured us that BI will ensure  that IndOv will continue to meet the solvency requirements. If necessary 
this will be done by issuing additional equity. 
We agreed that IndOv will inform the Bank on the issues discussed above shortly.  

6  AGREEMENTS 

Summing up, the following is agreed: 
- IndOv will endeavour to find a Dutch supervisory director 
- Mr Muchtar will take up his position at the end of April 1998 

- IndOv will inform the Bank shortly on the provisions to be made and the supporting measures to be taken by BI in this 
respect, including, where necessary, issuing additional equity to ensure that the solvency requirements will be met. 

 
2.5.10. The minutes of the meeting of the Supervisory Board of Indover, held on 24 and 25 April 1998, 
read in an English translation produced by BI, insofar as is relevant:  
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2.5.11. By letter dated 24 June 1998, KPMG wrote to Indover, insofar as is relevant: 
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2.5.12. A letter dated 22 July 1998 from DNB ("the Bank") to Indover ("IndOv") reads, in an English 
translation produced by BI, insofar as is relevant: 
 

 
 
2.5.13. On 25 September 1998, BI and Indover concluded a written Deposit and Pledge Agreement 
(relating to certain Credit Facilities Agreements), which reads, insofar as is relevant: 
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2.5.14. In addition, BI did not claim the remaining (callable) deposits ("free deposits") from Indover. 
 
2.6. 1999 
 
2.6.1. On 17 May 1999, the Act of the Republic of Indonesia Number 23 of 1999 concerning Bank 
Indonesia, mentioned above at 2.1.1, entered into force. Article 7 of the Act reads, in the English 
translation produced by BI: "The objective of Bank Indonesia is to achieve and maintain the stability of the 
rupiah value". Article 64(1) of the Act reads in the same translation: "(1) Bank Indonesia may only conduct 
an equity participation in any legal entities or any other entities deemed necessary in the implementation of 
the tasks of Bank Indonesia upon the approval of the House of Representatives. (2) The funds required for 
such investment as referred to in paragraph (1) may only be obtained from the Special Purpose Reserves". 
Article 77 of the Act reads in translation: "Bank Indonesia shall, within a maximum of 2 (two) years term 
after the effective date of this Act, divest all of its investment in legal or other entities which is not in 
accordance with the provision as referred to in Article 64 paragraph (l)". 
 
2.7. 2000 
 
2.7.1. By letter dated 28 September 2000, DNB informed Indover, insofar as is relevant: 
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2.7.2. By letter dated 12 October 2000, KPMG informed Indover, insofar as is relevant: 
 

 
 
2.7.3. By letter dated 23 October 2000, Indover wrote to BI, insofar as is relevant: 
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2.7.4. BI responded positively to this letter. The first Asset Downsizing Plan was implemented: invoking 
its rights of pledge, Indover recovered an amount of up to USD 278.8 million of its claims under the non-
performing loans from (BI’s claim against it under) the deposits. 
 
2.8. 2001 
 
2.8.1. By letter dated 3 January 2001, DNB wrote to BI, insofar as is relevant: 
 

 
 
2.8.2. The Minutes of the meeting held between NV The Indonesische Overzeese Bank (Indover), De 
Nederlandsche Bank N.V. (DNB) and KPMG Accountants NV. (KPMG) on 31 January 2001, at the offices 
of KPA;” prepared by KPMG read, insofar as is relevant: 
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2.8.3. By letter dated 20 March 2001 BI wrote to DNB, insofar as is relevant: 
 

 
 
2.8.4. By letter dated 30 March 2001, DNB wrote to BI, insofar as is relevant: 
 

 
2.8.5. The Minutes of Meeting with Mrs Goeltom re Indover prepared by KPMG in respect of a meeting 
between representatives of BI, Indover and KPMG on 14 May 2001 read, insofar as is relevant: 
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M.S. Goeltom (“Goeltom”) was deputy governor of BI at the time. 
 
2.8.6. On 26 May 2001 KPMG wrote in a 'Report concerning the financial statements/or the nine months 
period ended 31 December 2000’ to Indover, among other things: 
 

 
 
2.8.1. The second Asset Downsizing Plan was implemented: invoking its rights of pledge, Indover 
recovered an amount of up to USD 91.5 million of its claims under the non-performing loans from (BI’s 
claim against it under) the deposits. 
 
2.9. 2003 
 
2.9.1. By letter dated 28 November 2003, KPMG wrote to Indover, insofar as is relevant: 
 

 
 
2.9.2. A letter from Indover to BI dated 8 December 2003 reads in an English translation produced by the 
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trustees, insofar as is relevant: 
 

 
 
2.9.3. By letter dated 29 December 2003, BI wrote to DNB, insofar as is relevant: 
 

 
 
2.9.4. In a report dated 30 December 2003 rating agency Fitch gave Indover a rating of B+ (long term). 
The report stated, among other things: 
 

 
 
2.10. 2004 
 
2.10.1. By letter dated 28 January 2004, KPMG wrote to Indover, insofar as is relevant: 
 

 

 
 
2.10.2. A letter dated 3 February 2004 from Indover to its Supervisory Board, reads in an English 
translation produced by BI, insofar as is relevant: 
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2.10.3. A letter dated 13 February 2004 from BI to the Supervisory Board of Indover reads in an English 
translation produced by BI, insofar as is relevant: 
 

 
 
2.10.4. A letter dated 13 February 2004 from the Supervisory Board of Indover to BI reads in an English 
translation produced by BI, insofar as is relevant: 
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2.10.5. By letter dated 20 February 2004, DNB wrote to Indover, insofar as is relevant: 
 
1 INTRODUCTION 
 
In November 2003 Messrs R.E. Derksen RC and E.W.R. Weerdenburg RA of the Supervisory Directorate 
(Directoraat Toezicht, ('Tz') conducted an investigation within the context of the business economic supervision 
of The Indonesische Overzeese Bank N.V. ('Indover'). Object of the investigation was to obtain insight into the 
various activities in respect of Trade Finance and Corporate Finance, and to assess the manner in which your 
institution recognises and manages the credit risk and other risks associated with these activities. 
(... ) 
 
2 FINDINGS AND CONCLUSIONS 
 
Based on our investigation and findings Tz arrives at the following conclusion. 
 
2.1 Conclusion 
 
The credit portfolio is relatively limited. As a direct consequence, the extent of the total credit risk is limited as 
well. It should be noted, however, that the portfolio contains many low-rated loans (a high credit risk); (...). Also, 
in view of the limited activities, the current organisation offers insufficient possibilities to properly manage the 
credit risk (...). 
 
2.4 Funding 
 
You gave as principal reason for the limited size of the credit portfolio the absence of commercial funding 
opportunities. A major part of the funding is currently provided by the parent company, Bank Indonesia ('BI'). As  
agreed with BI, Indover is obliged to repay part of this funding every month. However, Indover is hardly able to 
independently attract (long-term) funding at a commercial rate, so that the mandatory repayments to BI translate 
directly into a further diminishing in value of the credit portfolio. It is expected that a Letter of Comfort from BI, 
as issued in the past as well, might help Indover attract external funding. We understand that you are still 
negotiating such Letter of Comfort with BI. 
 
We agree with Indover that having larger funding facilities available is an essential condition for being able to 
profitably continue the activities in the future. BI is currently trying to divest Indover. When screening the 
potential buyer, DNB will also consider the manner in which Indover’s future funding needs will be ensured. 

 
2.10.6. By letter dated 25 February 2004, BI wrote to KPMG, insofar as is relevant: 
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2.10.7. The Minutes of the Meeting held between NV, The Indonesische Overzeese Bank (Indover bank), 
De Nederlandsche Bank N V. (DNB), and KPMG Accountants NV. (KPMG) on 1 September 2004 prepared 
by KPMG read, insofar as is relevant: 
 

 
 
2.11. 2005 
 
2.11.1. A report prepared by Fitch dated 19 December 2005 states, among other things: 
 

 
 
2.12. 2006 
 
2.12.1. On 26 June 2006, Indover, as Borrower, entered, a Facility Agreement for a maximum amount of 
USD 75 million with a term to maturity of (roughly) one year with a banking consortium which did not 
include BI. 
 
2.12.2. A report prepared by Fitch dated 22 December 2006 states, among other things : 
 

 
 
2.13. 2007 
 
2.13.1. By letter dated 23 February 2007, Indover wrote to BI, insofar as is relevant: 
 

 

 
 
2.13.2. A letter dated 18 April 2007 from BI to Indover reads in the English translation produced by BI, 
insofar as is relevant: 
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2.13.3. On 20 April 2007, Indover, as Borrower, entered a Facility Agreement for a maximum amount of 
USD 100 million with a term to maturity of (roughly) one year with a banking consortium which did not 
include BI. 
 
2.13.4. On 7 May 2007, BI and Indover concluded a written Termination of Pledge Deposit Agreement 
and Conversion of Deposit which reads, insofar as is relevant: 
 

 
 
2.13.5. By letter dated 15 June 2007, BI notified DNB of the agreement mentioned above in para. 2.13.4 
and also that it will nominate P.C.M. van der Voort van Zyp as (Dutch) member of the Supervisory Board 
of Indover. 
 
2.13.6. On 16 July 2007, Indover, as Borrower, entered, , a Facility Agreement for a maximum amount of 
USD 150 million with a term to maturity of (roughly) one year with a banking consortium which did not 
include BI. 
 
2.13.7. The minutes of the extraordinary meeting of shareholders of Indover held on 19 December 2007 
read, insofar as is relevant: 
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A report of that meeting, together with annexes, reads in an English translation produced by BI, insofar as 
is relevant: 
 

 
 
2.13.8. A report prepared by Fitch dated 27 December 2007 states, among other thingsinter alia: 
 

 
 
2.14. 2008 
 
2.14.1. By letter dated 25 January 2008 Indover wrote to BI, insofar as is relevant: 
 

 
 
2.14.2. By letter dated 5 February 2008 BI wrote to KPMG, insofar as is relevant: 
 

 
 
2.14.3. On 9 May 2008 Indover, as Borrower, entered a Facility Agreement for a maximum amount of 
USD 117 million with a term to maturity of (roughly) one year with a banking consortium which did not 
include BI. 
 
2.14.4.  On 16 July 2008 Indover, as Borrower, entered a Facility Agreement for a maximum amount of 
USD 80 million with a term to maturity of (roughly) one year with a banking consortium which did not 
include BI. 
 
2.14.5. On 8 and 9 August 2008, an Indover Bank Creditors' Forum was held in Bali (Indonesia), attended 
by representatives of Indover, BI and a number of banks. 
 
2.14.6. In September 2008, Indover faced a liquidity crisis due to the fall of Lehman Brothers. 
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2.14.7. By letter dated 25 September 2008, Bank Mandiri informed BI that it had decided against 
acquiring the shares in Indover. 
 
2.14.8. By order of 6 October 2008, at the request of DNB, the District Court in Amsterdam declared the 
emergency ruling applicable to Indover, appointing Messrs A. van Hees and H.P. de Haan RA as 
administrators. 
 
2.14.9. By letter dated 12 October 2008, the administrators of Indover asked BI to advance additional 
funding of EUR 250 million to Indover by 13 October 2008 at the latest. 
 
2.14.10. By letter dated 31 October 2008, BI wrote to the administrators of Indover, insofar as is relevant: 
 

 
 
2.14.11. By judgment of the Amsterdam District Court of 1 December 2008, Indover was declared 
bankrupt, with the appointment of the administrators as trustees. On 1 April 2011, Mr Harmsen took the 
place of Mr H.P. de Haan RA. 
 
2.15. 2009 
 
2.15.1. By letter dated 18 September 2009, the trustees wrote to BI, insofar as is relevant: 
 

 
2.16. 2011 
 
2.16.1. On 30 March 2011 and 27 April 2011, the trustees, with leave from the president of the District 
Court in Amsterdam, had the claim submitted to them for verification by BI attached, as (prejudgment) 
attachment of a counterclaim (eigenbeslag) and as attachment of assets of a debtor not domiciled in the 
Netherlands (vreemdelingenbeslag). 
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2.16.2. At the trustees’ request, DNB wrote to the trustees on 29 July 2011, in so far as is relevant: 
 
First of all, it should be noted that this case is peculiar, and that Indover is different from other supervised 
companies, in the sense that Indover is a subsidiary of a (fellow) central bank, which guaranteed DNB on several 
occasions, on which guarantee DNB was justified to rely, that it would continue to support Indover until the 
divestment was completed and a new shareholder was found. This guarantee had a strong influence on the 
supervisory activities exercised by DNB over Indover. The supervision of Indover exercised by DNB should be 
understood in this light. 

 
 
3. Assessment 
 
3.1. BI claims in these proceedings, among other things, that it be admitted as ordinary creditor in the 
bankruptcy of Indover on the basis of its claim of € 43,542,510.95 and that its claim be admitted and 
verified for that amount. BI additionally seeks, put briefly, a declaratory judgment that this claim is 
immune from execution, that the attachment of BI’s assets is declared null and void, or that the attachments 
are lifted, and that the trustees are prohibited from attaching the assets again. 
The trustees principally seek an order against BI to pay a sum of € 31,421,202, or an amount equal to the 
estate debts, plus an amount equal to the contested claims against the bankrupt, to the extent that these will 
be admitted as yet. Moreover, they principally seek an order against BI to pay a sum of € 35,648,352.22, 
plus an amount equal to the statutory interest and contractual interest Indover will still owe in respect of the 
claims against the bankrupt, to be determined in separate proceedings, and a sum of € 3,992,842.30 plus 
interest, and a sum of € 147,164, plus interest. The trustees alternatively seek an order against BI to pay a 
sum of € 31,421,202.83, an amount equal to the estate debts, plus an amount equal to the contested claims 
against the bankrupt, to the extent that these are admitted as yet. They additionally seek as an alternative an 
order against BI to pay a sum of € 36,699,084.87, plus an amount equal to the aggregate of the statutory 
interest to which the joint creditors are additionally entitled, to be determined in separate proceedings, and 
a sum of € 3,992,842 plus interest, and a sum of € 147,164.11, plus interest. 
 
3.2. The trustees admit that Indover owes the sum of € 43,542,510.95 to BI. However, they invoke set-
off with a claim they allege to have against BI. This claim is based on the fact that BI guaranteed Indover 
that for as long as BI is Indover’s sole shareholder, BI will ensure that Indover will be able to fulfil its 
financial obligations and that BI failed to fulfil this obligation. In their principal claim, the trustees seek 
compensation for the loss resulting from this failure. With their alternative claim the trustees bring a so-
called Peeters/Gatzen claim on behalf of the joint creditors (the “PG Claim”). They argue that in view of 
BI’s statements, Indover’s joint creditors and regulators were justified in relying on BI's guarantee that, for 
as long as it was the sole shareholder of Indover, it would ensure that Indover would be able to continue to 
fulfil its financial obligations and that BI wrongly failed to honour that guarantee; that the creditors 
advanced loans to BI on the basis of that reliance; and that the regulators were intentionally induced not to 
intervene. In doing so, the trustees hold that BI acted unlawfully towards Indover’s joint creditors. 
 
3.3. In the contested final judgment (there are no grounds for appeal submitted, neither on appeal in the 
main action nor on appeal in the procedural issue, against the interim judgments), the District Court 
dismissed the trustees’ principal claim on the grounds that BI was not under an obligation towards Indover 
to ensure that Indover would fulfil its financial obligations (paras. 4.5.1-4.5.12). Concerning the alternative 
claim, the District Court found that, even if the trustees have a cause of action with their PG Claim, the 
claim should be dismissed. The creditors were not at liberty to rely on the press release of 16 February 
1998 that BI would be unconditionally prepared to solve any problems that might arise in the future. The 
same holds for all other information issued by BI. Nor were the creditors at liberty to rely on the fact that 
DNB and KPMG had not intervened (further) in Indover (paras. 4.6.1-4.6.8). 

The District Court stipulated that BI will be admitted as ordinary creditor in the bankruptcy of Indover with 
its claim of €43,542,510.95 and lifted the attachment of that claim by the trustees. The trustees were 
ordered to pay the costs of the proceedings, both in the main action and in the counterclaim. 
 
3.4. By submitting the present grounds for appeal in the main action, the trustees appeal against this 
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decision and the reasoning on which it is based. 
BI submits grounds for appeal in the cross appeal, contesting that the trustees have a cause of action with 
the PG Claim and against the finding of the District Court that BI has no interest (or no longer has an 
interest), in having its claim allowed for a declaratory judgment that BI’s claim in the bankruptcy of 
Indover is immune from execution, that the attachment of BI’s assets is null and void, and its claim that the 
trustees be prohibited to attach again. 
 
3.5. The trustees’ principal claim 
 
3.5.1. The trustees’ grounds for appeal 4 to 23 are directed against the dismissal by the District Court of 
their principal claim. Put briefly, the trustees argue that by issuing the press release on 16 February 1998 
and its letter to DNB of 9 March 1998, BI was under an obligation towards Indover, by way of an 
agreement (which was formed as a result of trust raised by Indover), to ensure that Indover would be able 
to continue fulfilling its obligations and to guarantee that Indover would continue to fulfil the solvency and 
liquidity requirements imposed by DNB. According to the trustees, these obligations apply for as long as 
BI is the sole shareholder of Indover. BI disputes the existence of such agreement. These grounds for 
appeal may be assessed jointly. 
 
3.5.2. The Court of Appeal first has to establish the applicable law that will be used to decide whether BI 
and Indover had concluded an agreement as alleged by the trustees. This law is the law that applies to the 
agreement, assuming for the sake of argument that it was in fact concluded. The applicable law must be 
determined on the basis of the Convention on the Law Applicable to Contractual Obligations, Treaty Series 
1980, 156 (“the Convention”). Since no choice of law is asserted, the applicable law is the law of the 
country with which the agreement is most closely connected (Art. 4.1 Convention). Pursuant to Art. 4.2 of 
the Convention, it is presumed that the agreement is most closely connected to the country where the party 
that is to effect the performance, which is characteristic of the agreement, has its principal place of business 
at the time the agreement is concluded. In the absence of any specific connecting factors offered by the 
parties this presumption is decisive. According to the alleged agreement, the characteristic performance is 
to be effected by BI (i.e. to ensure that Indover may continue fulfilling its obligations). Given that BI had 
its principal place of business in Jakarta at the time the alleged agreement was concluded, the principal 
claim must be assessed in accordance with Indonesian law. 
 
3.5.3. Pursuant to Article 1320, preamble, and at (1), Indonesian Civil Code, an agreement may only exist 
if those who bind themselves to it consent. Material in this instance – also because the trustees based their 
principal claim on it – is whether, by issuing the press release of 16 February 1998 and sending its letter to 
DNB dated 9 March 1998, BI must be deemed to have consented to the alleged obligations. The 
circumstances of the case must also be considered in this assessment. 
 
3.5.4. In January 1998, Indover was facing serious financial difficulties caused by the financial crisis 
which had hit Asia. First of all, its liquidity position had come under pressure and the quality of its credit 
portfolio – which largely consisted of loans to Indonesian debtors – had deteriorated. Indover found itself 
forced to make considerable provisions to cover the ensuing debtors’ risk. As a result, it might be unable to 
meet the minimum liquidity and solvency requirements imposed by DNB. Secondly, Indover depended for 
its funding to a significant extent on its sole shareholder BI, whereas because of the proposed divestment it 
was uncertain whether BI would be prepared to continue providing this funding in the long term. Thirdly, 
due to the difficulties it was in, Indover had trouble finding suitable candidates to strengthen its 
management. 
 
3.5.5. Against this background, DNB wrote to Indover on 13 January 1998 that it had serious concerns 
about the continuity of Indover and notified Indover that it still assumed that "Bank Indonesia will continue 
to honour its commitments as 100% shareholder of Indover". 
 
3.5.6. On 15 January 1998, the Supervisory Board of Indover accordingly decided that the management 
would have to send its stakeholders a letter informing them that BI would remain sole shareholder of 
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Indover at least for the time being. 
 
3.5.7. Thereupon – according to Mr Susmanto’s memo referred to in 2.5.3. above – representatives of BI 
and the management of Indover discussed, at a meeting held on 2 February 1998, a draft for a press release 
to be published by BNI and BI, which would announce that BI would postpone its divestment for three (or 
better still five) years, expecting that this would restore faith in the market and the employees of Indover. 
 
3.5.8. On 5 February 1998, Susmanto wrote to BI’s head office that he had consulted with the 
management of Indover and with Van Westreenen and that they feared, in view of the advice from a Dutch 
lawyer, that DNB would declare the emergency ruling applicable to Indover. Susmanto, Indover’s 
management, and supervisory director Van Westreenen expected that if BI agreed with the press release 
submitted to it two days earlier, faith in Indover might be gradually restored and that the emergency ruling 
would not be imposed. Susmanto concluded with the following request: "therefore, please issue the Press 
release from Bank Indonesia and Bank Negara Indonesia as soon as possible." 
 
3.5.9. It may be inferred from the above that Indover only asked BI to issue a press release to announce 
that the proposed divestment would be postponed by at least three years in order to restore faith in the 
market. Apparently, Indover considered such press release to be the most appropriate means to do so. In 
any event, it cannot be concluded from the established facts that Indover asked BI (much less in 
sufficiently clear terms) to guarantee that Indover would continue to be able to meet its obligations towards 
third parties. This signifies that it is not obvious, and consequently the Court of Appeal does not assume, 
that BI intended to accept such serious commitment heedlessly in a press release without having been 
asked to do so (instead of on the basis of a written agreement properly concluded between the parties, as 
was the case at a later stage in respect of the agreement concerning the pledged deposits) and that Indover 
was subsequently reasonably not entitled to conclude from the press release that BI had undertaken, 
unsolicited and without having been given an urgent reason, such a drastic obligation like the one evoked 
by the trustees. 

 
3.5.10. This is not altered by what the trustees put forward in support of their argument. 
 
3.5.11. The trustees invoked the opinion given by Indover’s lawyer, Mr Kellerman, of 5 February 1998, 
which reads: "unless Bank Indonesia confirms in writing that it will ensure that Indover will meet its 
obligations, followed up by immediate liquidity support, Indover will not be able to meet its obligations 
and, is therefore technically bankrupt. Such a confirmation and support can take various forms, such as a 
pledged deposit or guarantee, but should be forthcoming in a matter of days, if not hours." Although this 
means that Mr Kellerman advised Indover that Indover could still only be saved if BI (i) confirmed in 
writing that it would guarantee that Indover would continue to be able to meet its obligations, and (ii) 
provided financial support, but that this first requirement was subsequently not asked by Indover (much 
less in sufficiently clear terms) of BI by way of a binding pledge on the part of BI towards Indover. Even if 
it is to be accepted that BI understood as a matter of course that Indover required additional financial 
support – as Mr Kellerman also advised – this nevertheless required reaching a separate agreement. 
 
3.5.12. The trustees also invoked the passage in DNB’s letter of 13 January 1998 to Indover: "Bank 
Indonesia will continue to honour its commitments as 100% shareholder of Indover," specifically the term 
"commitments". Whatever DNB intended to express with this passage, even if it intended BI to honour its 
obligations as central bank and financially prop up its subsidiary Indover – for instance based on the  
commonly accepted view at the time that a central bank was not expected to let a subsidiary go bankrupt – 
this still does not alter the fact that Indover did not ask BI to accept such an obligation and could not expect 
BI to undertake such obligation unsolicited. 
 
3.5.13. The phrase in the press release pointed out by the trustees: "In this respect, Bank Indonesia will 
ensure that Indover Bank will meet its obligations" does not alter the foregoing either. It is not likely that 
BI intended to express more in a press release than what Indover had requested on 5 February 2005, as has 
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already been held earlier. Moreover, the press release was not solicited, nor was it intended, as undertaking 
an obligation towards Indover, but an announcement to the (potential) clients of Indover and other market 
parties in order to restore their faith in Indover. 
 
3.5.14. The same holds for BI’s letter of 9 March 1998 to DNB in which BI stated that it would ensure that 
Indover would continue to meet its obligations and fulfil the requirements imposed by DNB. It cannot be 
said of this letter either that Indover was entitled to consider it as a consent given to it – intended to 
conclude an agreement with it – concerning an obligation to continually prop up Indover financially. 
 
3.5.15. The subsequent events do not offer support for the trustees’ argument either. 
 
3.5.16. Some days after the press release on 20 February 1998, DNB saw reason to take an emergency 
measure by appointing Van Westreenen (2.5.7), which does not suggest that DNB was convinced that 
Indover’s financial difficulties had been solved. 
 
3.5.17. According to the minutes of the meetings of the Supervisory Board of Indover (2.5.10), the 
situation and the manner in which Indover might survive with the support of BI was discussed on 24 and 25 
April 1998. Liquidating Indover was discussed, but this option was eventually rejected. It was decided, 
however, that BI would be asked "to formally issue a letter of guarantee" whereby "Forms and 
requirements from this formal guarantee are still being discussed between Susmanto and van Mr. 
Westreenen". What may be inferred from this is that the management of Indover apparently did not assume 
either, on 24 and 25 April 1998, that BI was at that time already under an obligation towards Indover to 
guarantee that Indover would at all times be able to meet its obligations towards third parties, but that this 
still required a formal written guarantee issued by BI, the content of which was still being discussed by the 
parties. What is certain is that BI never issued the requested "formal letter of guarantee." 
 
3.5.18. According to KPMG’s letter of 24 June 1998, Indover asked KPMG to sum up, for the benefit of 
the Supervisory Board, the alternatives available to Indover to head off the situation that had arisen, and to 
consider in particular the fact that Indover would have to make significant provisions for the debtors’ risk 
of its Indonesian credit portfolio (see para. 2.5.11, above). KPMG examined in this context whether a 
guarantee to be provided by BI to Indover as security for Indover’s outstanding loans to the Indonesian 
debtors was one option to provide Indover with funds, if necessary, should the debtors risk materialise. 
However, such guarantee would have been unnecessary if BI had already committed itself towards Indover 
by means of the press release to provide Indover with funds in that event. 
 

In the end, KPMG advised BI that it might offer Indover the required support by means of pledge 
agreements. Following the approval of DNB, this resulted in the Pledge Deposit Agreement, concluded 
with BI on 25 September 1998. This was in line with the advice given by Mr Kellerman on 5 February 
1998, since BI had announced in the press release of 16 February 1998 that it would continue as 
shareholder of Indover for another three years at least, and that "In this respect, Bank Indonesia will ensure 
that Indover Bank will meet its obligations." Partially on the advice of KPMG, this ensurance was put in 
the form of the Pledge Deposit Agreement. Thereupon, BI implemented its ensurance to enable Indover to 
continue to meet its obligations towards third parties by not calling the remaining callable deposits (''free 
deposits") and by charging Indover favourable interest rates, and also by means of the Asset Downsizing 
Plan I and II in 2000 and 2002. 
 
3.5.19. BI’s announcement of 20 March 2001 to DNB that BI "will maintain its ownership in Indover 
Bank and will be fu1lly responsible for its obligation until the completion of its divestment process" (see 
para. 2.8.3, above) does not lead to the conclusion that BI had accepted the obligation evoked by the 
trustees either. The trustees argue that BI referred with the term "its obligation" to the obligations of 
Indover, for which BI accepted “full responsibility.” The Court of Appeal does not consider this a likely 
interpretation of that announcement. Given the financial support provided by BI by means of the deposits 
and Pledge Deposit Agreement, it is rather more probable that BI referred to its own "obligation" to 
maintain the deposits in compliance with the Pledge Deposit Agreement. Moreover, if this were otherwise, 
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it must again be held that this announcement was not addressed to Indover, so that no consent between the 
parties may be inferred from it for this reason either. 
 
3.5.20. According to the management report of 26 May 2001, external auditor KPMG did not confer the 
meaning advocated by the trustees to BI’s comments either, since KPMG wrote in that report that "in the 
absence of a guarantee” it had valued Indover on a “stand-alone” basis (see para. 2.8.6, above). 
 
3.5.21. Subsequent documents offer insufficient support for the trustees’ viewpoint as well. By letter dated 
13 February 2004, BI asked the Supervisory Board of Indover to explain "whether DNB ever question BI's 
commitment in providing support to Indover Bank, considering BI's support directly to Indover Bank has 
been expressed in the Pledge Deposit Agreement” (see para. 2.10.3, above). On that same day, the 
Supervisory Board of Indover wrote to BI that "the possibility for Bank Indonesia as the owner to liquidate 
(to bankrupt) Indover Bank was not closed, including by ways of reducing funding support outside of the 
Pledge Agreement so Indover Bank is unable to fulfil its obligations to the third party” (see para. 2.10.4, 
above). Apparently, Indover also assumed that BI did not have any obligations towards it other than those 
that ensued from the supporting measures agreed in 1998. 
 
3.5.22. In its letter of 25 February 2004, BI wrote to KPMG rather unsignificantly that "Bank Indonesia as 
shareholder of Indover bank will continue supporting the activities of Indover bank, until the moment the 
shares of the bank is sold to a third party” (see para. 2.10.6, above), from which it is hard to infer more 
than what follows from the supporting measures agreed in 1998. Comparable non-significant phrases are 
found in BI’s letter of 5 February 2008 to KPMG, i.e.: "as shareholder of Indover bank, we will continue to 
support the activities of Indover bank as long as Bank Indonesia owns the shares of Indover bank" (see 
para. 2.14.2, above). 
 
3.5.23. The Fitch reports of 19 December 2005, 22 December 2006, and 27 December 2007 (see paras. 
2.11.1, 2.12.2 and 2.13.8, above) rather support the view that no obligation was agreed between Indover 
and BI in the sense evoked by the trustees. The Fitch reports expressly warn that "BI has confirmed in 
writing that as shareholder of Indover bank, BI will continue supporting the activities of Indover, until the 
moment the shares of the bank are divested. However, this commitment does not constitute a guarantee.” 
and Indover never opposed this warning included in the Fitch reports, which prejudiced Indover in its 
possibilities to attract funding in the market. The different statements Indover made to the lenders with 
which it concluded credit agreements after 2006 are not binding on BI. BI was not a party to these 
agreements and never made such statement. 
 
3.5.24. Lastly, Indover never invoked the existence of a promise made by BI against BI as the trustees 
argue. 
 
3.5.25. Thus, it must be concluded that in any event BI did not oblige itself, in support of Indover, to more 
than the Pledge Deposit Agreement, the agreement that BI would not call the remaining callable deposit 
(''free deposits"), that BI would charge Indover favourable interest rates and finally, in 2000 and 2002, 
agree to the Asset Downsizing Plan I and II. 
 
3.5.26. What follows from the above is that Indover never asked BI to guarantee that Indover would at all 
times be able to meet its obligations to third parties and that BI cannot be held to have undertaken such 
obligation. Insofar as the consent referred to in Article 1320, preamble, and at (1), Indonesian Civil Code 
may be deemed to have been given by creating a justified trust on the part of the opposite party, the 
foregoing bears out that Indover was never justified in presuming that BI would have consented to 
undertaking such obligation. 
 
3.5.27. The conclusion must be that grounds for appeal 4 - 23 in the appeal in the main action fail. 
 
3.6. The trustees’ alternative claim 
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3.6.1. Grounds for appeal 24 - 29 in the main action concern the dismissal of the alternative PG Claim 
brought by the trustees. Ground for appeal 1 in the cross appeal  concerns the cause of action the trustees 
have with their PG Claim. 
 
3.6.2. In its judgment, at para. 4.6.2, the District Court found that the procedural authority of the trustees 
to bring the PG Claim is governed by Dutch law. This finding is – rightly – not disputed on appeal, given 
the provisions of Article 212t Dutch Bankruptcy Act. 
 
3.6.3. Under Dutch law, a trustee in bankruptcy may, if the interests of creditors are prejudiced by the 
bankrupt, defend the creditors’ joint interests, whereby the Dutch Supreme Court ruled, for the first time in 
Peeters v Gatzen (14 January 1983, ECLI:NL:HR:1983:AG4521, NJ 1983/597), that in certain 
circumstances claims for damages may also be validated against a third party involved in prejudicing those 
interests, even if – naturally – the bankrupt itself may not bring such claim. The joint creditors in the 
bankruptcy may bring such claim because it is based on their possibilities of recovery having been 
prejudiced due to the acts of the bankrupt (and the third party). For this reason, such claim does not form 
part of the bankrupt’s estate. 
Since the claim is brought in order to restore the creditors in bankruptcy’s possibilities of recovery, that is 
to say their possibilities of recovery within the context of the bankruptcy, the proceeds from the claim are 
in fact part of the bankrupt’s estate and consequently fall to the joint creditors by way of an increase of the 
bankrupt’s assets to be divided in accordance with the distribution list. The trustee obtains his authority to 
validate such claims from the instruction given to him pursuant to Art. 68(1) Dutch Bankruptcy Act to 
administrate and liquidate the bankrupt’s estate. A claim in connection with an unlawful act/tort executed 
against a specific group of the bankrupt’s creditors falls outside the scope of the remit given to the trustee 
by Art. 68(1) Dutch Bankruptcy Act, while the Act does not include any basis for it in any case. See also 
Dutch Supreme Court in De Bont v Bannenberg q.q. (16 September 2005, ECLI:NL:RVS:2005:AT7997, 
NJ 2006/311, and in Dekker v. Lutèce (24 April 2009, ECLI:NL:HR:2009:BF3917, NJ 2009/416. 
 
3.6.4. Put briefly, the trustees base their alternative claim on the fact that: 
(i) BI wrongly did not fulfil its guarantee to Indover that it would ensure that, for as long as BI held the 

shares in Indover, Indover would be able to meet its obligations towards third parties at all times, 
when this was necessary in September and October 2008, as a result of which the possibilities of 
recourse of the joint creditors of Indover have been prejudiced; 

(ii) BI led the joint creditors in the bankruptcy of Indover to believe that BI would ensure that Indover 
would continue to be able to meet its obligations and wrongly did not live up to this belief when this 
was necessary in September and October 2008, as a result of which the possibilities of recourse of 
the joint creditors of Indover have been prejudiced; 

(iii) BI by signalling its continued support and by its actions intentionally prevented regulators such as 
DNB and KPMG from taking action to protect all creditors of Indover sooner. 

 
3.6.5. As regards the ground mentioned at (i), since it has not been established that BI gave Indover any 
guarantee in the sense referred to by the trustees, it cannot be held against BI that it has not fulfilled this 
guarantee. The claim must be dismissed if only for this reason. 
 
3.6.6. The grounds mentioned at (ii) are based on the presumption that all creditors in Indover’s 
bankruptcy have legitimately believed, in view of BI’s announcements and acts, that BI would at all times 
guarantee that Indover would be able to continue to meet its obligations, so that BI was bound to do so 
towards each and every one of them and its failure to honour this commitment in September/October 2008 
consequently constitutes an unlawful act towards the joint creditors in the bankruptcy of Indover. However, 
the trustees have not asserted and nor has it become apparent who those creditors are, when they became 
creditors of Indover, or which concrete announcements and actions of BI they relied on and/or believed. 
This means that it cannot be ruled out that the claims of some of those creditors already existed before 16 
February 1998 (the date of the press release), whereas it cannot be assumed, without further explanation – 
which is not given – against BI’s contestation, that it is an established fact, also in view of the express 
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warning given in the Fitch reports that BI had not given any guarantee, that all creditors in the bankruptcy 
of Indover in view of the announcements and actions of BI have actually legitimately relied upon BI at all 
times ensuring that Indover would be able to continue to meet its obligations. Given these circumstances, it 
cannot be assumed that by bringing the claim referred to in (ii) the trustees defend the interests of all 
creditors in the bankruptcy of Indover and not of only some of those creditors that were justified in relying 
on BI at all times ensuring that Indover would be able to continue to meet its obligations. Insofar as the 
trustees argue, in the grounds mentioned in (iii), that all existing creditors of Indover were prejudiced in 
their possibilities of recourse due to the regulators’ failure to act, because if they had intervened sooner 
Indover would have offered more recourse to its creditors, they only raise the occurrence of unlawful 
act/tort vis-à-vis a specific group of creditors of the bankrupt, i.e. those who were already creditors of 
Indover at the time when this intervention should have taken place. This moves the alternative claim, 
insofar as it pertains to the unlawful acts of BI referred to in (ii) and (iii), beyond the scope of the authority 
conferred to the trustee in bankruptcy pursuant to Art. 68(1) Dutch Bankruptcy Act to bring a claim for 
damages on behalf of the joint creditors in bankruptcy against a third party implicated in prejudicing the 
creditors’ possibilities of recourse. To this extent, the trustees have no cause of action with their alternative 
claim. 
 
3.6.7. The foregoing leads to the conclusion that the trustees’ alternative claim, where it is based on the 
ground mentioned at (i), must be dismissed and that the trustees have no cause of action with the claims 
based on the grounds mentioned at (ii) and (iii). Grounds for appeal 24 - 29 in the main action fail. Grounds 
for appeal 1 in the cross appeal partially succeeds. The Court of Appeal will overturn the judgment 
appealed against to this extent and will rule that the trustees have no cause of action. BI has no interest in a 
further discussion of what it put forward in support of its first grounds of appeal in the cross appeal, since 
this will not lead to a different outcome. 
 
3.7. The attachment 
 
3.7.1. In para. 4.7.1 of the final judgment, the District Court holds that dismissal of the trustees’ principal 
and alternative claims means that the attachment by the trustees of BI’s claim will be lifted. This signifies, 
in the District Court’s view, that BI – the central bank of the Republic of Indonesia – had insufficient 
interest in a declaratory judgment that its claim against Indover should be considered state property and is 
consequently immune from attachment (para. 4.7.1). The (further) alternative claim for an unconditional 
ban on a renewed attachment may not be allowed (para. 4.7.3). With grounds for appeal 2 in the cross 
appeal BI argues that all of its assets are immune from attachment. 
 
3.7.2. No post-judgment measures may be taken against property of a foreign State, unless and except to 
the extent that exemptions of Article 19(a), (b), or (c) of the Convention on Jurisdictional Immunities of 
States and their Property (“the UN Convention) apply (cf. Dutch Supreme Court 30 September 2016, 
ECLI:NL:HR:2016:2236, NJ 2017/190). The exemption mentioned at (c) is the instance in which the 
property is specifically in use or intended for use by the State for other than government non-commercial 
purposes and is in the territory of the State of the forum. Pursuant to Article 21(1), preamble and at (c) UN 
Convention, property of the central bank or other monetary authority of the State in particular, is not 
considered property specifically in use or intended for use by the State for other than government non-
commercial purposes. Although the UN Convention has not yet entered into force, Article 21(1), preamble, 
and at (c) UN Convention is a codification of international customary law (cf. Dutch Supreme Court 28 
June 2013, ECLI:NL:HR:2013:45, NJ 2014/453 and Dutch Supreme Court 30 September 2016, 
ECLI:NL:HR:2016:2236, NJ 2017/190). The trustees hold that this does not mean that property of a central 
bank of a foreign State may not be attached in the Netherlands. The trustees argue that BI, where its claim 
against Indover is concerned, may not be considered as the central bank, because to that extent it acts as a 
commercial market party. This argument is rejected. Firstly, it cannot be inferred from the categorical 
exemption of Article 21(1), preamble and at (c), UN Convention that such distinction may be made. 
Furthermore, the distinction made by the trustees would make Article 21(1), preamble, and at (c), 
meaningless, as this would ensure, by a roundabout route, that property other than non-commercial 
property of a central bank may be attached after all. 
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3.7.3. Grounds for appeal 2 in the cross appeal are consequently well-founded. The Court of Appeal will 
rule that BI’s claim in the bankruptcy of Indover has immunity, being property of a central bank, and may 
not therefore be attached. The Court of Appeal will furthermore rule that the attachment of BI’s claim 
against Indover’s bankruptcy is null and void. For the rest, BI no longer has an interest in what was 
otherwise claimed. 
 
3.8. This means that grounds for appeal 6 in the cross appeal also succeed; that grounds for appeal 3 and 
4 in the cross appeal need not be discussed; and that BI has no interest in grounds for appeal 5 in the cross 
appeal. This furthermore means that grounds for appeal 30 and 31 in the main action fail and that grounds 
for appeal 32, 33 and 34 in the main action, which are based on the preceding grounds for appeal, fail as 
well. The grounds for appeal in the main action that are not numbered also fail. 
 
3.9. The trustees’ offer to produce proof is insufficiently specific and/or is not pertinent, so that the 
Court of Appeal rejects it. Regarding the offer to produce proof concerning the relationship between BI and 
Indover and the existence of the guarantee, Court of Appeal remarks that the trustees have not offered 
concrete facts or circumstances to be proved that, if proved, may result in a different outcome, in view of 
what is held in paras. 3.5.1 - 3.5.27. 
 
3.10. The grounds for appeal in the main action fail. Grounds for appeal 1 in the cross appeal are partially 
well-founded, as are grounds for appeal 2 in the main action. The contested final judgment will be partially 
overturned and for the remainder upheld, as will be the interim judgments of 12 May 2010 and 24 August 
2011, against which no grounds for appeal have been submitted. As party largely found against, the trustees 
will be ordered to pay the costs of the proceedings in both the main action and the cross appeal. 
 
 
4. The decision 
 
The Court of Appeal: 
 
Pronouncing judgment in the main action and in the cross appeal: 
 
upholds the judgments of 12 May 2010 and 24 August 2011; 
 
overturns the judgment of 27 August 2015, insofar as the District Court dismissed in the main action BI’s 
claim for a declaratory judgment regarding the attachment by the trustees of the claim of €43,542,510.95 
and in the counterclaim the trustees’ alternative claim based on the grounds mentioned in para 3.6.4 at (ii) 
and (iii); and in a new judgment: 

to that extent, newly, judging, 

declares that BI’s claim in the bankruptcy of Indover, as property of a central bank, has immunity and may 
consequently not be attached; 
 
declares that the trustees’ attachment of BI’s claim against the bankruptcy of Indover is null and void; 
 
declares that the trustees have no cause of action with their alternative claim, insofar as it is based on the 
grounds mentioned in para. 3.6.4, at (ii) and (iii); 
 
upholds the remainder of the judgment of 27 August 2015; 
 
orders the trustees to pay the costs of the proceedings on appeal in both the main action and in the cross 
appeal, set until this date on the part of BI at €5,114 in disbursements and €20,610 in lawyer’s fees; 
 
declares the order for costs to be immediately enforceable;  
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dismisses what was otherwise claimed. 

This judgment was rendered by Justices A.W.H. Vink, D.J. Oranje and J.M. De Jongh and pronounced in 
open court on 14 November 2017. 
 [signature]       [signature] 
        Mr. J.W. Hoekzema  


