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Schending van artikel 8 EVRM vanwege lucht-
ver vui ling in de hele stad. Deel van de klagers 
ontvankelijk zon der uitputting van na tio na le 
rechts mid delen.

In de stad Lipetsk in Rusland wonen verzoekers, Pav
lov en anderen, op enkele kilometers afstand van 
grote industriële on der ne mingen die verontreini
ging in de lucht en het drinkwater veroorzaken. In 
1993 hebben de regionale autoriteiten deze on der
ne mingen opgedragen om sanitary protection zo
nes in te stellen om de vervuiling te beperken. Het 
gemeentebestuur van Lipetsk was belast met het 
toezicht op de instelling daarvan. 

De sanitary protection zones rondom de fabrie
ken zijn volgens verzoekers niet ingesteld. Verder 
zou de concentratie van gevaarlijke stoffen in de 
lucht en in het drinkwater volgens verzoekers te 
hoog zijn en zou de uitstoot de toegestane na tio na le 
normen ruim overschrijden. Verzoekers stellen 
daarom dat de ernstige industriële vervuiling in Li
petsk hun gezondheid in gevaar heeft gebracht en 
de kwaliteit van hun leven gedurende vele jaren 
heeft aangetast. De na tio na le autoriteiten zouden 
hebben nagelaten om deze langdurige en extreme 
industriële milieuvervuiling tegen te gaan. Verzoe
kers klagen hierover bij het EHRM en beroepen zich 
daarbij op artikel 8 EVRM (eerbiediging van het pri
vé, familie en gezinsleven). 

Hoewel de verzoekers geen specifieke gezond
heidsklachten hebben, is volgens het EHRM sprake 
van een inbreuk op het recht op de eerbiediging 
van het privé, familie en gezinsleven. Het EHRM 
constateert dat uit officiële (na tio na le) rapporten 
blijkt dat lucht ver vui ling door industriële on der ne
mingen de grootste factor was in de stad voor de 
achteruitgang van een schoon milieu. Hierbij wor
den na tio na le mi lieu normen (regelmatig) ge
schonden. Het EHRM sluit daarom niet uit dat de 
langdurige en extreme industriële milieuvervuiling 
een negatieve impact heeft gehad op de kwaliteit 
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van leven van verzoekers. Daardoor on der scheidt 
deze zaak zich volgens het EHRM van eerdere za
ken waar geen inbreuk op artikel 8 EVRM is aan
ge no men omdat betrokkenen niet nabij de bron 
van vervuiling woonden en geen effecten op hun 
(privé) leven konden aantonen. 

De na tio na le autoriteiten waren op de hoogte 
van de gevolgen die de lucht ver vui ling vanuit de in
dustrie op het milieu van Lipetsk had gelet op de of
ficiële rapporten, zo stelt het EHRM vast. Het EHRM 
behandelt deze zaak daarom in het licht van een 
positieve ver plich ting. 

Het EHRM on der zoekt of artikel 8 EVRM is ge
schonden door na te gaan of er sprake is van een 
fair balance conform artikel 8 lid 2 EVRM. Daarbij 
houdt het EHRM rekening met de margin of appre
ciation die de Staat toekomt. Het EHRM kijkt hier
voor naar statistische gegevens en naar de concrete 
stappen die de na tio na le autoriteiten hebben on
dernomen. Volgens Russisch recht moesten sanitary 
protection zones worden ingesteld. Het EHRM er
kent dat het enige tijd kan duren voor dat deze zo
nes zijn ingesteld, maar wijst erop dat het in het ge
val van Lipetsk te lang heeft geduurd aangezien 
zelfs eind 2019 de be tref fen de zones niet waren ver
wezenlijkt. Het EHRM erkent de noodzaak van de 
industrieën voor de regionale en na tio na le econo
mie in tijden van een eco no mische crisis. Het EHRM 
gaat verder na of de na tio na le autoriteiten alterna
tieve maat re gelen hebben genomen en stelt vast 
dat de na tio na le autoriteiten te weinig effectief be
schermende en controlerende maat re gelen hebben 
genomen. Dit overwegende komt het EHRM voor de 
perio de tussen 1999 en 2013 tot de conclusie dat de 
maat re gelen van de na tio na le autoriteiten niet vol
doende waren. Het EHRM gaat niet na welke pre
cieze stappen hadden moeten worden gevolgd van
wege de margin of appreciation die de na tio na le 
autoriteiten toekomt om zelf specifieke maat re
gelen te kiezen. 

Het EHRM concludeert dat de na tio na le autori
teiten geen afweging hebben gemaakt die resul
teerde in een fair balance. Daardoor voldeden zij 
niet aan de positieve ver plich ting die voortvloeit uit 
artikel 8 EVRM en constateert het EHRM een schen
ding van artikel 8 EVRM. De klachten van verzoe
kers worden gegrond verklaard. Het EHRM kent 
hen een bedrag van € 2500 voor geleden immateri
ele schade toe. Twee rechters zijn van mening dat 
een schending van artikel 8 EVRM in dit specifieke 
geval niet mag leiden tot een scha de ver goe ding 
daar de klagers geen specifieke (van andere te on
der scheiden) schade lijden. Eén rechter vindt dat in 
dat geval überhaupt geen schending had mogen 
worden aan ge no men.
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Introduction

1. The main issue in the present case is 
whether the authorities  failed to take protective 
measures to minimise or eliminate the effects of 
industrial air pollution in the city of Lipetsk, in vi-
olation of the applicants' right to res pect for their 
private life under Article 8 of the Convention.

The facts

2. The applicants' names, dates of birth, city 
of residence, representative's name,  where appli-
cable, and  other details of their cases are set out 
in Ap pendix I (not attached; Eds).
3. The Government were represented by 
Mr M. Galperin, Representative of the Rus sian 
Federation to the  European Court of Human 
Rights and then by his successor in that office, Mr 
M. Vinogradov.
4. The facts of the case may be summarised 
as follows.

I. Background of the case
5. The applicants live in Lipetsk, an indus-
trial city and the administrative centre of Lipetsk 
Region. It is situated about 500 km south-east of 
Moscow and has a population of more than half a 
million people. The applicants' homes are located 
several kilometres from the sites of large industri-
al undertakings in Lipetsk.
6. From the early twentieth century to the 
present day some of the main industrial under-
takings operating around the city have included: 
(zie tabel onder aan de pagina)
7. In 1993, in order to delimit the  areas in 
which pollution   caused by  these plants could ex-
ceed the applicable safety standards, the regional 
authorities ordered them to create, by 1996, buf-

fer zones around their premises (санитарно-
защитные зоны — ‘sanitary protection zones’) 
within which pollution could exceed safe le vels 
(Ruling no. 7 of 10 January 1993 issued by the 
head of the administration of Lipetsk Region). The 
municipal administration of Lipetsk was assigned 
to oversee the creation of the sanitary protection 
zones.

II. Domestic proceedings

A. Proceedings brought by the applicants
8. On an unspecified date, the applicants 
brought court proceedings against fourteen fede
ral and regional government agencies for failure 
to protect their right for res pect of their private 
and family life under Article 8 of the Convention. 
In particular, they  claimed that the concentration 
of harmful substances in the atmospheric air and 
drinking water in Lipetsk had consistently ex
ceeded the maximum permitted le vels and that 
the authorities had  failed, in  breach of Article 8 of 
the Convention, to take meaningful measures, 
such as, for example, creating sanitary protection 
zones around the city's industrial undertakings, 
in order to improve the environmental situation 
in Lipetsk. They requested the court to order the 
defendants to take relevant measures with a view 
of protection of their rights and they also  claimed 
10,500 euros (EUR) in nonpecuniary damage.
9. On 19 January 2009 the Sovetskiy Dis
trict Court of Lipetsk (‘the District Court’) exam
ined the applicants' claim.
10. In particular, the District Court found as 
follows:

‘… In accordance with [the provisions of the 
domestic law] everyone has the right to a safe 
environment, protection of environment from 
negative effects of industrial activities, … 
compensation for harm … sustained as a re
sult of environmental wrongdoing or as a re
sult of the State bodies’ acts or omissions …

Name of plant Established Operations suspended/ceased 
(for economic reasons)

Current status

Svobodny Sokol 
Steelworks

1902 2009-2013 Svobodny Sokol Pipe Company 
(since 2017)

Novolipetskiy Steel-
works (‘the NLSP’)

1931 no Active

Lipetsk Tractor Plant 1943 2004 Lipetsk Mechanical Plant 
(since 2009)

Lipetsk Pipe Plant 1952 2002–2014 Inactive
Lipetsk Cement 
Plant

1959 1990 and 2000s (temporarily) Lipetskcement (Eurocement 
Group (since 2002))
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… The court has established that the clai-
mants live in Lipetsk … Before 2008 the level 
of air pollution had been checked at five air 
monitoring stations …
… The circumstances established during the 
examination of the case and the evidence pre-
sented before the court demonstrate that the 
level of air pollution in Lipetsk is high. The 
concentration of many chemical substances 
exceeds the sanitary standards. The main 
sources of air pollution are emissions from 
large-scale steelworks and construction un-
dertakings. Until 2004 Lipetsk was listed as 
one of the cities  where air pollution was at its 
highest …
… In the course of the examination of the 
present case, the court has established that … 
environmental protection measures are fi-
nanced annually by the regional budget. In ad-
dition, financial resources are allocated for the 
construction and maintenance of waste dis-
posal sites and sewage treatment fa cil i ties, en-
vironmental educational programmes, the 
support of specially protected territories, the 
preservation of rare or endangered species …
… Regard being had to the previously adopted 
and current domestic regulations, it may be 
concluded that the Lipetsk authorities are not 
vested with the power to establish and control 
sanitary protection zones. [Therefore], the 
plaintiffs' argument concerning the failure of 
the administration of Lipetsk to act on the 
matter is unfounded … Under Regulation 3.2 
of Sanitary Regulations 2.2.1/2.1.1.1200-03, an 
obligation to create [such] sanitary protection 
zones is imposed on the ma nage ment of the 
relevant industrial undertakings …
… The court has further established that as at 
the date of examination of the present case, 
50 of the 69 undertakings in Lipetsk have de-
veloped project documentation concerning 
sanitary protection zones, with 42 projects 
having been approved; the projects of 16 un-
dertakings are pending and three undertak-
ings (Lipetsk Tractor Plant, [Lipetsk] Ma nage-
ment Company undertakings … and 
Teplichniy Agricultural En terprise) have  failed 
to submit the relevant project documenta-
tion; they have been fined and ordered to im-
plement the relevant plans …
… [The applicants'] reference to the [2007] re-
port of the Audit Chamber of [the Rus sian 
Federation] concerning a lack of ac tion on the 
part of [the Ministry of Natural Resources and 
the Environment] and its regional agencies in 
the environmental sphere do not serve as 
proof of inac tion on the part of [the Ministry's] 
Lipetsk department. [The report's findings] in 

res pect of the NLSP's discharging emissions 
without a permit and in the absence of limit 
values for emissions only  prove unlawful ac-
tion on the part of the NLSP … [see pa ra graph 
22 below for reference to the report]
… No evidence has been presented that 
would enable [the relevant authorities] to or-
der the polluting undertakings to cease their 
activities …
… The plaintiffs' references to [Fadeyeva v. 
Russia, no. 55723/00, ECHR 2005 IV] … are 
misguided … Non-pecuniary damage sus-
tained as a result of air pollution should be 
compensated at the expense of the natural or 
legal persons [directly] liable for such pollu-
tion … Accordingly, the plaintiffs can bring 
their res pective claims against [these] natural 
or legal persons …
… the facts that that the level of pollution of 
air and soil in Lipetsk is high, that no part of Li-
petsk can be considered as the least polluted 
and that air pollution is the main health risk 
factor for the residents of Lipetsk cannot, by 
themselves, serve as proof that [the govern-
ment agencies in question]   caused that harm 
…’

11. The District Court further stated that be-
tween 1998 and 2008 various municipal and re-
gional authorities, inter alia, regularly conducted  
either planned or unannounced assessments of 
the atmospheric air, water and polluting industri-
al activities in Lipetsk, and imposed fines, issued 
warnings and instituted administrative proceed-
ings in the  event of violations of the applicable 
standards by the relevant undertakings. In par-
ticular, between 1998 and 2008 the Lipetsk Con-
sumer Protection Authority (‘the Lipetsk CPA’) 
had imposed 171 fines for violations of air pollu-
tion regulations in the amount of 334,125 Rus sian 
roubles ((RUB) — about EUR 9,600 at the time) 
and twenty fines for violations of water protec-
tion regulations in the amount of RUB 4,610 
(about EUR 130 at the time). The Environmental 
Unit of the Prosecutor's Of fice had uncovered 
4,468 violations of environmental regulations in 
1998-2008 and issued 755 reprimands in res pect 
of them. The Svobodny Sokol Steelworks had 
been ordered to suspend the use of some of its 
equipment, and the suspen sion of operations of 
two of the NLSP's coke ovens had been consid-
ered. The District Court also established that on 
average RUB 63 million (about EUR 1.8 million at 
the time) were allocated every year from the re-
gional budget for the implementation of regional 
environmental protection programmes. It further 
held that the government agencies against which 
the civil claim had been brought had not  failed to 
take environmental protection measures and 
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that  there were thus no grounds for awarding the 
applicants compensation in res pect of non-pecu-
niary damage.
12. Seven of the applicants (the first, sev-
enth, tenth, twelfth, thirteenth, nineteenth and 
twenty first — see Ap pendix I) appealed against 
the judgment. On 18 February 2009 the Lipetsk 
Regional Court upheld it in full.

B. Proceedings brought by the NLSP
13. On 2 August 2019 the NLSP brought a 
cassation appeal against the judgments of 19 Jan-
uary and 18 February 2009. It requested that the 
cassation court exclude reference to the findings 
in the report drawn up by the Audit Chamber of 
the Rus sian Federation concerning its discharging 
emissions without a permit and in the absence of 
limit values for emissions (see para graphs 10   
above and 22 below). On 1 October 2019 the Li-
petsk Regional Court refused to examine the 
NLSP's cassation appeal on the merits. On 23 
March 2020 the Supreme Court of the Rus sian 
Federation upheld that refusal.

III. Pollution le vels in lipetsk 19982018

A. Information and evidence provided by the 
applicants
14. The applicants submitted that although 
executive orders to create sanitary protection 
zones and reduce air pollution in Lipetsk had 
been issued as early as in the 1960s and 1970s 
and later, in the 1990s (see pa ra graph 7   above), 
those orders had never been implemented and 
sanitary protection zones around the premises of 
industrial undertakings had not been created.
15. The applicants further submitted that 
the le vels of industrial air pollution had been ex-
cessive in Lipetsk for many years. In support of 
their claim, they submitted copies of reports is-
sued by State agencies (see Ap pendix III).
16. The applicants also provided copies of re-
ports or extracts of reports drawn up by federal 
and regional State bodies concerning the envi-
ronmental situation in Lipetsk between the late 
1990s and 2019. A summary of the most relevant 
parts of those reports is as follows.
17. The 2000 regional environmental report 
stated that between 1995 and 2000 the average 
concentration of pollutants had declined by 50% 
but had nevertheless exceeded the average daily 
maximum permitted le vels (MPL). The main 
sources of air pollution (95%) had been: carbon 
monoxide, nitrogen dioxide, sulphur dioxide and 
dust (all emitted by the NLSP, Lipetsk Tractor 
Plant and Svobodny Sokol Steelworks). The con-
centrations of the following toxic substances had 
exceeded the average daily MPL in 2000: dust 

(1.04 times the MPL), nitrogen dioxide (1.8 times 
the MPL), phenol (2 times the MPL) and formal-
dehyde (9.4 times the MPL).
18. The 2003 regional environmental report 
identified vehicle emissions pollution as one of 
the main sources (about 30%) of air pollution in 
Lipetsk Region and stated that the concentrations 
of certain air pollutants in the vicinity of the ma-
jor motorways had exceeded the permitted le-
vels. It also stated that  there had been no signifi-
cant difference between the le vels of air pollution 
in all parts of Lipetsk, which was indicative of the 
fact that no part of the city could be classified as 
the least polluted.
19. According to the 2004 regional environ-
mental report, despite some decrease in the le-
vels of air pollution in Lipetsk, they remained 
‘high’, with the emission le vels for ten of the 
twenty-five hazardous substances (hydrogen sul-
phide, camphor, phenol, nitrogen dioxide and 
suspended particles and   others) being 1.2 to 3.7 
times the MPL in the vicinity of the NLSP. The re-
port also stated that (i) among large industrial 
undertakings, the NLSP and Svobodny Sokol 
Steelworks had no projects for creating a sanitary 
protection zone; (ii) a comparative analysis of 
data from air quality monitoring posts had  
showed no difference in le vels of pollution in dif-
ferent parts of Lipetsk, indicating that no part of 
Lipetsk had the lowest pollution level and (ii) the 
main health risk factor in Lipetsk was air pollu-
tion.
20. The 2005 regional environmental report 
indicated that the quality of the atmospheric air in 
Lipetsk in 2005 had not, in general, deteriorated 
compared to 2004. According to that report, the 
emissions of harmful substances exceeding the 
maximum permitted le vels had been   caused by 
different undertakings, including the NLSP and 
the Svobodny Sokol Steelworks. The peak concen-
trations exceeding the applicable standards were 
detected at stationary air monitoring post no. 2, 
near Lipetsk Pipe Plant: nitrogen dioxide (4.9 
times the MPL), suspended particles (1.1 to 2.8 
times the MPL), formaldehyde (1.2 to 4.7 times 
the MPL), phenol (1.1 to 3.0 times the MPL) and 
hydrogen sulphide (1.1 to 4.6 times the MPL). The 
maximum number of unsatisfactory tests (ex-
ceeding the MPL) — forty-six — had been detected 
at stationary post no. 8 (in the 23rd micro-district 
of Lipetsk) and the lowest number — twen-
ty-one — in the vicinity of the NLSP,  where nine of 
the twenty harmful substances had exceeded the 
MPL (carbon monoxide, nitrogen dioxide, hydro-
gen sulphide, hydrogen chloride, formaldehyde, 
ammonia, phenol, suspended particles and 
ethylbenzene). In the vicinity of the Svobodny 
Sokol Steelworks nine harmful substances (car-
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bon monoxide, nitrogen dioxide, suspended par-
ticles, phenol, formaldehyde, ethylbenzene, tolu-
ene, xylols and benzol) had exceeded the MPL. 
The concentrations of nitrogen dioxide had been 
on average twice the MPL,  while the concentra-
tions of carbon monoxide, acrolein and formalde-
hyde had each been 1.4 times the MPL. According 
to the report and studies conducted, a decrease in 
the number of health  risks related to air pollution 
(malignant tumours and cardiovascular diseases) 
was predicted in the light of the planned imple-
mentation of the relevant environmental policies. 
It was also pointed out that the index of com-
pound environmental pollution was the highest 
in Lipetsk among six most polluted parts of the re-
gion and that polluted air, water and soil were the 
main negative environmental factors. According 
to the report, increased morbidity rates, especially 
for cardiovascular diseases, had been observed in  
areas  where the index of pollution was the high-
est and the incidence rate for tumours, respirato-
ry, vascular and  other diseases had been directly 
linked to pollution and quality of drinking water 
and food products.
21. In 2006 the head of the regional CPA re-
ported that the main health risk factor for resi-
dents of Lipetsk in 1998-2004 had been air pollu-
tion and that the situation concerning public 
health had been unfavourable. Studies carried out 
in 2001-2003 had shown that high level of indus-
trial air pollution had adverse impact on the 
health of residents of Lipetsk. In 2005 the con-
centration of twelve toxic substances (carbon 
monoxide, hydrogen sulphide, ammonia, nitro-
gen dioxide, suspended particles, phenol formal-
dehyde, hydrogen chloride, benzene, toluene, xy-
lene and ethylbenzene) had been 1.1 to 4.2 times 
the MPL within 1 kilometre from the NLSP.
22. According to the 2007 report of the Audit 
Chamber of the Rus sian Federation, the environ-
mental situation in Lipetsk had been critical, ow-
ing to emissions from the NLSP. According to the 
2002-2003 State report on environment, Lipetsk 
was one of the most polluted towns owing to the 
presence of formaldehyde, benzopyrene, phenol 
and nitrogen dioxide in the atmospheric air, with 
the NLSP having been responsible for 88% of the 
city's total emissions. In particular, in 2001 exces-
sive concentrations of nitric oxide, iron, copper 
and phenol had been detected in operational 
wastewater disposed by the NLSP. According to 
the report, the NLSP had not complied with li-
censing requirements concerning the quality of 
its operational wastewater and had not estab-
lished limits on its emissions in 2000-2005. The 
soil in Lipetsk had been seriously contaminated 
with heavy  metals (lead, copper, zinc and cadmi-
um). It also stated that water protection mea-

sures taken in 2005 had allowed pollutants to be 
reduced by 11.4%. It was further noted in the re-
port that no State funds had been allocated to the 
NLSP for environmental protection measures in 
2000–2005 and that environmental improve-
ment issues had been left completely in the 
hands of the industrial undertakings and munici-
pal authorities, without any meaningful partici-
pation by the national authorities.
23. According to the 2007 regional environ-
mental report, air pollution had been the main 
health risk factor between 1999 and 2005 in Li-
petsk. In 2005, owing to the environmental pro-
tection measures taken to protect environment 
within the framework of different programmes, 
the general rate of air pollution had decreased by 
66.4% (accounting for 44.94% of the overall pollu-
tion at the time). Polluted drinking water was 
named as the main health risk factor in 2005. The 
report stated that residents of Lipetsk consumed 
water containing an excessive concentration of 
selenium (up to 11 times the MPL), lead (up to 7.1 
times the MPL), iron (up to 3 times the MPL), 
magnesium, cadmium and arsenic (up to 1.1 to 
1.5 times the MPL).
24. The 2011 regional environmental report 
stated that industrial emissions in Lipetsk had re-
duced by 1% in 2011 compared to 2010. It further 
stated that the average concentrations of phenol 
in the air had increased by almost 50%,  whereas 
the level of formaldehyde had decreased by 40%. 
The main sources of air pollution in Lipetsk in 
2011 had been dust, nitrogen dioxide, phenol, hy-
drogen sulphide, formaldehyde and 3,4-ben-
zopyrene. Since 2007 the proportion of unsatis-
factory tests of atmospheric air in Lipetsk had 
increased from 1.42 to 4.15%, and in the vicinity of 
the industrial undertakings from 1.46 to 2.8%, the 
report stating that the latter could likely be ex-
plained by an increase in production volumes 
and the use of old technology and outdated 
equipment, including inefficient filtration and 
purification equipment. According to the report, 
the oncological  risks for the population had re-
duced in recent years owing to a significant de-
crease in emissions of benzol, ethylbenzene, tolu-
ene and xylol. At the same time, the presence of 
concentrations of dust, hydrogen sulphide, nitric 
oxide   above the MPL in the air and an apparent 
shift towards their increase had been associated 
with the significant risk of contracting and devel-
oping respiratory illnesses. Furthermore, the 
presence of higher concentrations of phenol, car-
bon monoxide and formaldehyde had increased 
the risk of developing and aggravating cardiovas-
cular, kidney and liver diseases. Benzopyrene, the 
concentrations of which had been   above the 
MPL, had been found to have a carcinogenic ef-
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fect. The report's statistics in res pect of the num-
ber of residents affected by air pollution in 2011 
(and in 2016–2018) are provided in Ap pendix III 
(Table 3).
25. The 2016–2018 regional environmental 
reports stated that air and water pollution had 
been the main contributing health risk factors in 
Lipetsk in particular. According to the reports, in 
recent years a decline in air quality had been de-
tected in populated  areas. Lipetsk and Lipetskiy 
and Volovskiy Districts had been named as the 
most polluted parts of the region. The main pol-
luting substances in the atmospheric air in Li-
petsk had been dust, phenol, formaldehyde, hy-
drogen sulphide and 3,4-benzopyrene. The 
dynamics of the air pollution in Lipetsk in 2016–
2018 set out in the relevant reports are reflected 
in Ap pendix III (Table 4). The main source of air 
pollution in Lipetsk and Lipetsk region were 
emissions from industrial undertakings. Drinking 
water in Lipetsk had been polluted with nitrates, 
iron, manganese, fluorine and boron. The reports 
directly linked high le vels of air, water and soil 
pollution to higher morbidity rates. The reports 
also mentioned the environmental protection 
measures taken by the industrial undertakings 
and the authorities that had contributed to a re-
duction in the overall harmful emissions in the 
air. For example, in 2017 some of the industrial 
undertakings in Lipetsk had carried out technical 
modifications to their operational and purifica-
tion equipment and introduced energy reuse sys-
tems, and in 2018 the authorities had focused on 
various clean environment initiatives, such as the 
collection of hazardous and solid waste and recy-
cling, as well as the restoration of certain water 
resources.
26. In 2019 the Consumer Protection Author-
ity of the Rus sian Federation (‘the Rus sian CPA’ — 
Федеральная служба по надзору в сфере 
защиты прав потребителей и благополучия 
человека) and the Lipetsk CPA, together with the 
Lipetsk Regional Hygiene and Epidemiology Cen-
tre of Lipetsk Region, drew up a report on the san-
itary and epidemiological well-being of residents 
of Lipetsk Region in 2018. According to the report, 
residents lived under the compound impact of 
chemical environmental factors   caused by pollu-
tion of the air, drinking water, soil and food with 
toxic substances. In 2015–2017 Lipetsk and two 
adjacent districts had been the most polluted 
part of the region, and the report identified air 
pollution as the leading health risk factor for resi-
dents (25.04% of the overall contributing pollu-
tants). The report established that morbidity rates 
and medical and demographic indicators corre-
lated with overall pollution le vels and certain pa-
rameters of air, water and soil pollution. Accord-

ing to the report, the NLSP had been the main 
emitter of pollutants in Lipetsk and the main pol-
lutants had been dust, phenol, formaldehyde, hy-
drogen sulphide and benzopyrene. Air quality in 
populated  areas had declined in recent years. The 
proportion of unsatisfactory tests of air in Lipetsk 
had increased in 2018 as compared to 2017, with 
nitrogen dioxide, hydrocarbons, carbon monox-
ide and suspended particles exceeding the sani-
tary standards. More than 230,000 residents of 
Lipetsk had been affected by heightened le vels of 
air pollution between 2011 and 2018 (see Ap-
pendix III, Table 3).
27. The 2019 report also indicated that, to 
further reduce its harmful emissions, the NLSP 
had carried out 139 projects in 2018, including 
technically modifying and installing various puri-
fication equipment and integrating industrial 
by-products and waste into its recycling  scheme. 
According to the report, the Lipetsk CPA contin-
ued to supervise the work of the undertakings in 
res pect of the sanitary protection zones.

B. Information and evidence provided by the 
Government
28. The Government submitted that air pol-
lution monitoring in the vicinity of industrial un-
dertakings and on the territory of Lipetsk was 
carried out, res pectively, by the Lipetsk Regional 
Hygiene and Epidemiology Centre and the Li-
petsk Regional Hydrometeorology and Environ-
mental Monitoring Centre. The Government also 
submitted selected data on, inter alia, the quality 
of the air in Lipetsk in 2009–2018 (see Ap pendix 
IV).
29. The Government further submitted that 
the authorities had taken measures to protect the 
environment, reduce environmental pollution 
and alleviate its negative effects in Lipetsk and its 
region.

1. Sanitary protection zones
30. The Government submitted that the fol-
lowing projects to create sanitary protection 
zones had been developed and/or approved: (zie 
tabel volgende pagina)
31. The Government submitted that a mu-
nicipal working group on sanitary protection 
zones created in 1999 had been disbanded in 
2013 as all the major industrial undertakings had 
reported that they had developed projects to cre-
ate sanitary protection zones. Furthermore, ac-
cording to information from the Lipetsk CPA, no 
Lipetsk residents lived within the boundaries of 
any sanitary protection zones.
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2. Russiawide environmental programmes

(a) Clean Air project
32. On 28 December 2018, within the frame-
work of the national Clean Air project, the Rus-
sian government approved clean air initiatives in 
twelve main industrial and most polluted cities, 
including Lipetsk. The specific measures have in-
cluded:
(i) technical improvements and upgrades to 
key industrial equipment  aimed at reducing 
harmful air emissions by 16.290 tonnes by 2024 
in Lipetsk;
(ii) funding estimated at RUB 20 billion [about 
EUR 2 billion] for those measures in Lipetsk;
(iii) the following ac tions in cooperation with 
the Rus sian Ministry of Natural Resources and 
the Environment, the Federal Agency for the Pro-
tection of the Environment and the administra-
tion of Lipetsk Region:
— the NLSP planned and/or implemented 
large-scale technological modifications and the 
renovation of its equipment to reduce emissions 
of dust (by 9%), carbon monoxide (by 3.2%), phe-
nol (by 33%) and hydrogen sulphide (by 18%);
— the Lipetsk thermal power station replaced 
its outdated equipment; and
— Lipetskcement upgraded its purification fil-
ters.
(iv) upgrading nine stationary and two mobile 
air monitoring posts in Lipetsk and its region;
(v) constructing wastewater treatment fa cil i-
ties by the municipal water treatment company 
in order to reduce emissions of hydrogen sul-
phide in the air, prevent organoleptic effects of 
emissions and reduce emissions to the local river 
to acceptable le vels (project documentation un-
derway);

(vi) buying 133 buses (thirty-six for Lipetsk) of 
EURO-V standard (2008  European emission 
standard for buses);
(vii) planned construction of fifteen (three in Li-
petsk) service fa cil i ties for gas-powered public 
transport.

(b) Clean Water project
33. The Clean Water project provided for dif-
ferent measures  aimed at improving the quality 
of the drinking water in Rus sian cities in 2019–
2024. As part of that project, various remedial 
measures in res pect of centralised water equip-
ment have been implemented in Lipetsk Region 
to ensure that at least 98.5% of urban residents 
are supplied with safe drinking water.

(c) National System of Chemical and 
Biological Safety (2015–2020)
34. Within the framework of this pro-
gramme, remediation equipment was installed, 
and decontamination works started on a site that 
had been used to store toxic chemicals and pesti-
cides.

3. Regional and municipal measures
35. The regional environmental protection 
programmes in 2002–2018 included the con-
struction of housing for the resettlement of resi-
dents from within the NLSP's (de facto) sanitary 
protection zone (2003–2004), subsidising the ac-
quisition of purification equipment for five as-
phalt plants (2017), maintenance and upgrading 
of the air monitoring system (2017) and a clean-
up of the watershed between the NLSP's waste 
outlet and a river orifice (2018). On average, about 
RUB 400 million (about EUR 4 million) was allo-
cated every year from the federal and regional 

Undertaking Project 
developed

Year of approval and approving 
State body

Other relevant information

Lipetsk cement pro-
duction factory and 
Lipetsk Quarry 
Ma nage ment 
Company

not specified 2009 by (not specified) sanitary protection zone 
delimited in 2011

Undertaking Project 
developed

Year of approval and approving State 
body

Other relevant information

NLSP 2015 2006 and 2010 — approval of pro-
jects for preliminary sanitary pro-
tection zone by the Lipetsk CPA; 
2016 — approval of project for per-
manent sanitary protection zone by 
the Lipetsk CPA

Transferred for examination 
to the Rus sian CPA in 2019

Svobodny Sokol Pipe 
Company

2019 not specified not specified
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budgets for the implementation of those pro-
grammes.
36. In 2017 a working group was created on 
the implementation of measures  aimed at reduc-
ing transport emissions and their effects on the 
health of residents and the environment.
37. In line with the ‘Concept of State Policy 
on Providing Safe Drinking Water to the Popula-
tion’ issued in 2007, projects were developed and 
actively implemented in 2017–2018 to create wa-
ter source protection zones. The regional water 
supply system has been constantly monitored. 
Every year the quality testing of water in Lipetsk 
was carried out by an accredited laboratory in ac-
cordance with the applicable regulations. At pres-
ent the quality of the drinking water meets the 
applicable sanitary requirements and it can be 
consumed after disinfection with a small dose of 
sodium hypochlorite without additional decon-
tamination, with 99.4% of Lipetsk's residents be-
ing supplied with drinking water of satisfactory 
quality. If a deterioration in water quality is de-
tected according to the protocols in  force, the au-
thorities suspend the water supply, inform the 
residents and organise deliveries of drinking wa-
ter.
38. Furthermore, in 2008-2017, the munici-
pal administration of Lipetsk has developed envi-
ronmental protection programmes and imple-
mented, inter alia, the following measures: 
managing the disposal of industrial, solid and 
hazardous waste, screening and remediating soil 
pollution, collecting and disposing of waste con-
taining mercury, launching gas-powered public 
transport, reutilising a landfill site and maintain-
ing and upgrading air quality monitoring sys-
tems.

4. Regulation of industrial activities in 
lipetsk
39. The Government submitted that the 
State authorities had been taking all necessary 
measures to ensure the safe operation of the in-
dustrial undertakings in Lipetsk and its region. In 
particular, (i) in 2004–2005 ten inspections of the 
NLSP's operations had been carried out and ten 
notices of violations of environmental regula-
tions had been issued; (ii) between 2009 and 
2019 seventy notices of violations had been is-
sued in res pect of the NLSP, Lipetskcement and 
Svobodny Sokol Steelworks; and (iii) disciplinary 
or administrative proceedings had been institut-
ed against directors of the companies and the 
companies themselves, with 187 reports of ad-
ministrative violations issued in res pect of them 
between 2009 and 2019. Environmental compli-
ance inspections had been carried out in res pect 
of the NLSP every year. The remedial measures 

taken, in particular, by the NLSP of its own initia-
tive and at the request of the supervisory bodies, 
had resulted in a 22.5% reduction in its emissions 
in 2000–2018.
40. On 15 October 2013 the Pravoberezhniy 
District Court of Lipetsk allowed a claim by the 
prosecutor and ordered Lipetskcement to replace 
two gas purification filters by 15 December 2015. 
That judgment was enforced.
41. The Government further submitted that 
the industrial undertakings in Lipetsk and its re-
gion (as elsewhere in Russia) had special opera-
tional permits for various types of industrial op-
erations, without which their industrial activity 
could be declared unlawful and suspended, in-
cluding by order of the court. The Government 
provided examples of such orders issued by the 
courts in Kemerovo and Bryansk Regions. Fur-
thermore, some of the industrial undertakings 
had significantly curtailed or stopped their opera-
tions.

Other relevant information

I. National legislation and standards
42. The Sanitary and Epidemiological 
Well-being of Population Act (Federal Law no. 52-
FZ of 30 March 1999 — О санитарно 
эпидемологическом благополучии населения) 
established sanitary standards for protecting 
public health from environmental nuisances. In 
particular,  these standards are applied in assess-
ing air quality in cities: atmospheric pollution is 
assessed against the maximum permitted le vels 
(MPL), the measure which defines the concentra-
tion of various toxic substances in the air.
43. Regulation 2.1 of the Sanitary Regula-
tions (Санитарные правила) no. 2.1.6.1032-01 of 
17 May 2001 and section 1 of the Atmospheric 
Air Protection Act (Federal Law no. 96-FZ of 4 
May 1999 on the protection of the atmospheric 
air — Об охране атмосферного воздуха), as in  
force at the material time, provided that if the 
MPL was not exceeded, the air was safe for the 
health and well-being of the population living in 
the relevant  area. Regulation 2.2 of the Sanitary 
Regulations provided that, for all categories of 
toxic elements, concentrations should not exceed 
the MPL in residential  areas and 0.8 time the MPL 
in recreational zones.
44. The Hygiene Regulations (Гигиенические 
нормативы), in  force from 1999 to 2021, set out 
the MPL for toxic substances in the atmospheric 
air in Russia, some of which were revised be-
tween 2003 and 2021. The relevant extracts of 
the Hygiene Regulations are provided in Ap-
pendix II.
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45. Under the Directive of 1 February 2006 
issued by the Federal Service for Hydrometeorol-
ogy, prolonged urban air pollution is determined 
by a compound index calculated  based on (i) the 
average annual concentration of a pollutant in 
the atmospheric air, (ii) its short-term peak con-
centration and (iii) its toxicity coefficient. The rel-
evant calculated values of the index are directly 
proportionate to the four le vels of urban air pol-
lution and are determined as ‘low’, ‘heightened’, 
‘high’ and ‘very high’ (see Ap pendix IV, Table 1).

II. Air pollution in lipetsk 2019–2020
46. The information provided below comes 
from public sources, and provides a background 
and follow-up for information submitted by the 
Government and summarised in para graphs 28–
41   above.
47. The level of pollution in Lipetsk in 2019 
and 2020 was characterised as ‘low’ by the Feder-
al Service for Hydrometeorology. According to 
the 2020 and 2021 State environmental reports 
in res pect of Lipetsk, fifty-five and twenty-nine 
harmful substances were detected in the atmo-
spheric air of Lipetsk in 2019 and 2020 res-
pectively. They included hydrogen sulphide, sul-
phur dioxide, phenol, formaldehyde, heavy  
metals, suspended particles and benzopyrene. 
Both reports stated that 86% of the overall harm-
ful emissions were attributable to industrial un-
dertakings and that the NLSP remained the main 
pollutant in Lipetsk in 2019 and 2020. The main 
pollutants in 2020 in the atmospheric air of Li-
petsk had been nitrogen dioxide, hydrogen sul-
phide and benzopyrene. The annual average con-
centrations of dust, carbon monoxide, nitrogen 
dioxide, phenol, formaldehyde, sulphur dioxide 
and nitric oxide in the atmospheric air of Lipetsk 
in 2020 had not exceeded the permitted le vels at 
the stationary air monitoring posts. Short-term 
peak concentrations of 1 to 3.97 times the MPL 
for various harmful substances had been detect-
ed at mobile air monitoring posts. The proportion 
of unsatisfactory tests of atmospheric air in-
creased from 0.15% (2019) to 0.83% (2020) and  
there had been a decline in air quality.
48. The reports further stated that in 2019–
2020 the NLSP had completed several projects  
aimed at reducing its emissions, which included 
significant technical modernisation of its equip-
ment and fa cil i ties. In 2020 the NLSP had emitted 
262,000 tonnes of pollutants, 4,000 tonnes less 
than in 2019. Lipetskcement and the Lipetsk ther-
mal power station had also carried out technical 
modifications in accordance with the sched ule 
stipulated by the Clean Air project. According to 
the report, the Lipetsk CPA continued to super-

vise the work of the undertakings in res pect of 
sanitary protection zones.

The Law

I. Locus standi of Ms Mamedova and Ms 
Bazayeva
49. The Court observes that the eighth and 
fourteenth applicants, Mr Mamedov and Ms 
Razhina, died  while the case was pending before 
the Court. Mr Mamedov's wife (Ms Mamedova) 
and Ms Razhina's daughter (Ms Bazayeva) ex-
pressed their wish to continue the proceedings 
before the Court (see Ap pendix I for details).
50. The Government objected, stating that 
Ms Mamedova and Ms Bazayeva did not have a 
legitimate interest in pursuing the proceedings 
be cause the alleged pollution had not affected 
their own health and well-being and be cause, 
unlike their late relatives, they had not been party 
to the domestic proceedings. They also submitted 
that Ms Bazayeva had relocated to Belgorod Re-
gion.
51. The Court reiterates that  where an appli-
cant dies during the examination of a case, his or 
her heirs or close relatives may in principle pur-
sue the application on his or her behalf (see Ječius 
v. Lithuania, no. 34578/97, § 41, ECHR 2000-IX). 
The Court also recognises the right of the relatives 
of deceased applicant to pursue an application 
concerning Article 8 rights, provided that they 
have a legitimate and sufficient interest in the 
continued examination of the application (see, 
for example, López Ribalda and   Others v. Spain 
[GC], nos. 1874/13 and 8567/13, §§ 71–73, 17 Oc-
tober 2019; Mileva and   Others v. Bulgaria, nos. 
43449/02 and 21475/04, § 72, 25 No vem ber 
2010; and Nicola v. Turkey, no. 18404/91, §§ 14–
15, 27 January 2009).
52. In the present case, the successors sub-
mitted documents confirming that they were 
close relatives of the eighth and fourteenth 
app licants res pectively. In  these circumstances, 
the Court considers that Ms Mamedova and 
Ms Bazayeva have a legitimate interest in pur-
suing the application in place of their late rela-
tives.

II. Alleged violation of Article 8 of the 
Convention
53. The applicants complained that severe 
industrial pollution in Lipetsk had endangered 
their health and impaired the quality of their life 
for many years and that the State had  failed to 
take effective protective measures in that regard. 
They relied on Article 8 of the Convention, which 
reads as follows:
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‘1. Everyone has the right to res pect for 
his private and family life, his home and his 
cor res pon dence.
2. There shall be no interference by a 
public authority with the exercise of this right 
except such as is in accordance with the law 
and is necessary in a democratic society in the 
interests of national security, public safety or 
the economic well-being of the country, for 
the prevention of disorder or  crime, for the 
protection of health or morals, or for the pro-
tection of the rights and freedoms of   others.’

A. Admissibility

1. Exhaustion of domestic remedies
54. The Government argued that the appli-
cants had not exhausted the domestic remedies 
available to them in res pect of their complaint. 
They stated, in particular, that the applicants 
should have  either  claimed damages or request-
ed their resettlement by the companies that had 
allegedly   caused the pollution.
55. The applicants submitted that the obliga-
tion had been on the authorities and their super-
visory bodies to control the industrial activities in 
the city and take protective measures. They had 
not requested relocation be cause, according to 
the 2003 and 2004 State environmental reports 
submitted by them and a domestic court decision 
in an environmental case (unrelated to the pres-
ent application), Lipetsk had been widely recog-
nised as an environmentally polluted city and it 
had not been possible to establish which residen-
tial  area had the lowest pollution le vels.
56. Firstly, the Court  notes that only seven of 
the twenty-two applicants appealed against the 
judgment of the District Court and that the fif-
teen  other applicants did not do so, without refer-
ring to any impediment to their bringing an ap-
peal (see pa ra graph 12   above). The Government 
did not specifically address this issue in their sub-
missions but they did invoke their objection as to 
the non- exhaus tion of domestic remedies by all 
the applicants and the Court considers that their 
general position as to the non- exhaus tion of do-
mestic remedies by all the applicants can be said 
to have implicitly encompassed that specific 
point and that it was duly  raised (see pa ra graph 
54   above). The Court considers however that the 
fifteen applicants in question were absolved from 
the obligation to exhaust domestic remedies be-
cause they were in a very similar situation as the  
other seven applicants who brought the appeal 
and they were affected in the same way by those 
proceedings (see, for example, Yüksel Erdoğan 
and   Others v. Turkey, no. 57049/00, §§ 74–75, 15 
February 2007, and Bilbija and Blažević v. Croatia, 

no. 62870/13, § 94, 12 January 2016).  Therefore, 
the Court dismisses the Government's objection 
as to non- exhaus tion of domestic remedies in 
this part.
57. Secondly, as to the non- exhaus tion objec-
tion that the Government did raise explicitly (fail-
ure to bring proceedings against polluting under-
takings), the Court reiterates that an applicant is 
required to make normal use of domestic re me-
dies which are effective, sufficient and accessible. 
It also  notes that, in the  event of  there being a 
number of remedies which an individual can 
pursue, that person is entitled to choose a reme-
dy which addresses his or her essential grievance 
(see Micallef v. Malta [GC], no. 17056/06, § 58, 
ECHR 2009, and Oluić v. Croatia, no. 61260/08, 
§ 35, 20 May 2010). The Court observes that in 
the civil proceedings before the District Court and 
Regional Court the applicants clearly formulated 
their main grievances concerning, in particular, 
industrial air pollution in Lipetsk and the failure 
of the authorities to protect them, and that both 
courts examined them accordingly (see para-
graphs 10 and 12   above).  Therefore, the appli-
cants were not required, according to the Court's 
case-law concerning the exhaustion of domestic 
remedies, to institute additional civil proceedings 
against the relevant companies. The Court ac-
cordingly dismisses the Government's objection 
regarding the non- exhaus tion of domestic reme-
dies in res pect of all twenty-two applicants.

2. Applicability of Article 8 of the Convention 
in the present case
58. The Government further submitted that  
there had been no interference with the appli-
cants' Article 8 rights and that that provision was 
not  therefore applicable in the present case. In 
any case, in their view, the alleged interference 
had been   caused by the private companies solely 
responsible for the operations and harmful emis-
sions.
59. The applicants submitted that Article 8 
was applicable in their case be cause they had 
been exposed to continuing industrial pollution 
as long-time residents of Lipetsk. In particular, 
they stated that the pollution from industrial ac-
tivities in Lipetsk and the alleged failure by the 
authorities to take the relevant protective meas-
ures dated back to the 1960s and 1970s and per-
sisted when Russia ratified the Convention on 5 
May 1998 and to the present day. According to 
the applicants, as evidenced by the judgment of 
the District Court, since at least 5 May 1998 the 
concentration of toxic substances in the atmos-
pheric air in all of Lipetsk had constantly exceed-
ed and continued to exceed the safe le vels laid 
down by law, with no part of the town being free 
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from pollution and suitable for their resettle-
ment. They also submitted that the industrial air 
pollution in Lipetsk had been far worse than it 
had been in the city of Cherepovets in the case of 
Fadeyeva v. Russia (no. 55723/00, ECHR 2005-IV). 
The pollution had been so severe that it had made 
them more vulnerable to various chronic diseases 
that they had developed, and it adversely affected 
their right to res pect for their private life be cause 
they lived in a city  where the le vels of air pollu-
tion were abnormally and consistently high, they 
used drinking water contaminated with industri-
al chemicals and consumed agricultural products 
grown on polluted soils.
60. In the light of the parties' submissions, 
the Court's task is thus to determine whether Ar-
ticle 8 is applicable. The Court  notes that even 
though the applicants' complaint concerns their 
continuing exposure to industrial pollution dating 
back many years ago (see pa ra graph 59   above), in 
making its assessment in the present case, the 
Court can only take into consideration the period 
after the Convention came into  force with res pect 
to Russia, that is to say, after 5 May 1998 (for simi-
lar reasoning, see Fadeyeva, cited   above, §§ 81–82; 
Dubetska and   Others v. Ukraine, no. 30499/03, 
§ 82, 10 February 2011; and more recently, Jugheli 
and   Others v. Georgia, no. 38342/05, § 65, 13 July 
2017).
61. The Court reiterates that in order to fall 
within the scope of Article 8 of the Convention, 
complaints relating to environmental nuisances 
have to show, firstly, that  there was an actual in-
terference with the applicant's private sphere, 
and, secondly, that a level of severity was at-
tained; in  other words, whether the alleged pol-
lution was serious  enough to affect adversely, to a 
sufficient extent, the family and private lives of 
the applicants and their enjoyment of their 
homes (see Fadeyeva, cited   above, § 70 (with fur-
ther references); and Çiçek and   Others v. Turkey 
(dec.), no. 44837/07, §§ 29–30, 4 February 2020). 
The assessment of that mi ni mum level is relative 
and depends on all the circumstances of the case, 
such as the intensity and du ra tion of the nuisance 
and its physical or mental effects on the individu-
al's health or quality of life (see Dubetska and   Oth
ers, cited   above, § 105, with further references).  
While  there is no doubt that industrial pollution 
may negatively affect public health in general and 
worsen the quality of an individual's life, it is of-
ten impossible to quantify its effects in each indi-
vidual case. As regards health impairment, for in-
stance, it is hard to distinguish the effect of 
environmental hazards from the in flu ence of  oth-
er relevant factors, such as age, profession or per-
sonal lifestyle. ‘Quality of life’, in turn, is a subjec-

tive characteristic which hardly lends itself to a 
precise definition (ibid., § 106).
62. Taking into consideration the evidentiary 
difficulties usually presented by cases concerning 
the environment, the Court has had particular, 
though not exclusive, regard to the findings of the 
domestic courts and  other competent authorities 
in establishing the factual circumstances of the 
case, analysing domestic legal provisions deter-
mining unsafe le vels of pollution and environ-
mental studies commissioned by the authorities 
(ibid., § 107). The Court has also held that it can-
not rely blindly on the decisions of the domestic 
authorities, especially when they are obviously 
inconsistent or contradict each  other. In such a 
situation, it has to assess the evidence in its en-
tirety. The Court has furthermore taken account 
of domestic legal provisions determining unsafe 
le vels of pollution and environmental studies 
commissioned by the authorities. Further sources 
of evidence for consideration in addition to the 
applicant's personal accounts of   events, will in-
clude, for example, his medical certificates as well 
as relevant reports, state ments or studies made 
by private entities (ibid).
63. The Court further observes that in a 
number of cases  where it found that Article 8 was 
applicable, the proximity of the applicants' 
homes to the sources of pollution was one of the 
factors taken into account by the Court (see, for 
example, Jugheli and   Others, cited   above (4.5 me-
tres); Dubetska and   Others, cited   above (420 and 
430 metres); Giacomelli v. Italy, no. 59909/00, 
ECHR 2006-XII (30 metres); Tătar v. Romania, no. 
67021/01, 27 January 2009 (100 metres); Fadeye
va, cited   above (450 metres); and López Ostra v. 
Spain, 9 December 1994, Series A no. 303-C (30 
metres)).
64. In the present case it does not appear 
from the case material that the applicants in 
question lived or live in the immediate vicinity of 
any factory or plant; it appears that their homes 
are located several kilometres from sites of large 
industrial undertakings in Lipetsk (see pa ra graph 
5   above). However, in the Court's opinion, this 
fact, by itself, is not sufficient to exclude their 
complaint from application of Article 8, for the 
following reasons.
65. The Court reiterates that the question 
whether pollution can be regarded as adversely 
affecting an applicant's rights under Article 8 of 
the Convention depends on the particular cir-
cumstances of the case and on the available evi-
dence (see Çiçek and   Others, cited   above, § 30).
66. The Court  notes that in the present case 
the District Court examining the applicants' case 
in 2009 established that the applicants were resi-
dents of Lipetsk and it expressly acknowledged, 
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without having regard to the distance between 
their homes and the polluting undertakings, that 
(i) the pollution in all parts of Lipetsk was higher 
than the maximum permitted le vels of urban 
pollution established by the relevant national 
regulations; (ii) the main sources of that pollution 
were emissions from large-scale steelworks and 
construction undertakings and (iii) until 2004 Li-
petsk had been listed as one of the Rus sian cities  
where air pollution was at its highest (see pa ra-
graph 10   above). The District Court thus recog-
nised, on the basis of evidence before it, that the 
emissions from the industrial undertakings were 
spreading and reaching the parts of the city  
where the applicants lived and contributing to 
serious degradation of air quality in all parts of it   
above the relevant norms. It also noted the fact 
that air pollution was the main health risk factor 
for the residents of Lipetsk (see pa ra graph 10   
above). It  therefore cannot be disputed that the 
applicants, as residents of Lipetsk, were exposed 
to this pollution and may have been affected by it. 
The Court has already found Article 8 to be appli-
cable in a case  where the applicants lived one 
kilometre away from a chemical factory and it 
was established that owing to the factory's geo-
graphical position, emissions from it were often 
channelled to the  area  where the applicants lived 
and thus had a direct effect on them (see Guerra 
and   Others v. Italy [GC], no. 14967/89, § 57, Re-
ports of Judgments and Decisions 1998-I). In an-
other case, the Court held that the applicants 
who lived 250 kilometres from the source of pol-
lution could arguably claim under the domestic 
law protection against damage to the environ-
ment   caused by the hazardous activities, even 
though the risk that they ran was not the same as 
that ran by those living in the immediate vicinity 
of the plants (see mutatis mutanda, Okyay and   
Others v. Turkey, no. 36220/97, §§ 61–69, ECHR 
2005-VII). The Court  therefore considers that the 
distance to the source of pollution is one of the 
relevant factors to be considered in the assess-
ment of whether Article 8 is applicable, among  
other circumstances of a particular case.
67. The Court furthermore attaches particu-
lar importance to the fact that the District Court 
proceeded to examine the applicants' complaint 
on the merits,  thereby recognising that the appli-
cants had standing under the domestic law to 
bring proceedings and seek remedies in connec-
tion with harm allegedly sustained by them as a 
result of environmental pollution and they can  
therefore be considered to have been directly af-
fected by industrial emissions in Lipetsk (see 
Okyay and   Others, cited   above, § 67, and see, for 
similar reasoning, Lemke v. Turkey, no. 17381/02, 
§ 36, 5 June 2007, a case in which Article 8 was 

applicable  where the applicant lived 50 kilo-
metres away from the source of pollution but, 
similarly to the applicants in the present case, 
had a right, under the domestic law, to seek re-
course against polluting industrial activity in 
question).
68. The Court further observes that the find-
ings of the District Court in res pect of abnormally 
high le vels of pollution in Lipetsk are consistent 
with the environmental reports drawn up by the 
regional State bodies showing that concentra-
tions of certain toxic substances emitted by in-
dustrial undertakings in the atmospheric air have 
been detected in all parts of Lipetsk and that they 
seriously exceeded the maximum permitted le-
vels (MPL) in 1998–2008 (see Ap pendix II and 
Ap pendix III, Table 1 and para graphs 10, 17, 20 
and 22   above). Furthermore, as to the period after 
2008 (after the lodging of the application), data 
submitted by the applicants and data from pub-
licly available sources indicate that concentra-
tions of toxic substances   above the applicable 
MPL were detected in all parts of Lipetsk (see Ap-
pendix III, Tables 3 and 4 and para graphs 24, 26 
and 47   above). The submissions by the Govern-
ment also confirm that over-concentrations of 
certain toxic substances (hydrogen sulphide and 
phenol) were consistently detected in 2009–2019 
and that average annual concentrations of ben-
zopyrene   above the MPL were reported in 2009–
2013 (see Ap pendix IV, Tables 2, 3 and 4). Rus sian 
legislation defines the MPL as the safe concentra-
tion of toxic elements (see para graphs 42 and 43   
above and Fadeyeva, cited   above, § 87). The causal 
link between the excessive level of pollution and 
the harmful effects on the applicants' health can-
not however be automatically presumed in every 
case. It is conceivable that, despite the excessive 
pollution and its  proven negative effects on the 
population of Lipetsk as a whole, the applicants 
did not suffer any special and extraordinary dam-
age (see Fadeyeva, cited   above, § 87). The Court  
notes, in this regard, that the applicants did not, 
however, produce any medical evidence which 
could point to any conditions that they had alleged-
ly developed as a result of air pollution in Lipetsk. 
The Court  notes, on the  other hand, that the State 
recognised that that the environmental situation 
in Lipetsk and especially air pollution in the city 
had a direct in flu ence on morbidity rates for its 
residents (see para graphs 24 and 26   above). For 
example, it was determined that air and water 
pollution in Lipetsk had been main health risk 
factors in 1999–2005. It was further established 
that excessive concentrations of toxic substances 
in the atmospheric air of Lipetsk had been associ-
ated with a significant risk of developing respira-
tory illnesses and cardiovascular, liver and kidney 
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diseases in 2011. Certain substances, such as ben-
zopyrene, present in excessive amounts in the air 
of Lipetsk had been found to be carcinogenic (see 
pa ra graph 24   above). Even though it cannot be 
said, owing to the lack of medical evidence, that 
the industrial air pollution necessarily   caused 
damage to the applicants' health, the Court con-
siders it established, on the basis of the ample ev-
idence submitted by both parties, including the 
official reports and the domestic courts' deci-
sions, that living in the  area marked by pollution 
in clear excess of applicable safety standards ex-
posed the applicants to an elevated risk to health 
(see, for similar reasoning, Cordella and   Others v. 
Italy, nos. 54414/13 and 54264/15, §§ 104–107, 24 
January 2019; Fadeyeva, cited   above, § 88; Dubet
ska and   Others, cited   above, § 111; and para graphs 
24 and 26   above).
69. Furthermore, the Court also reiterates 
that severe environmental pollution may affect 
individuals' well-being in such a way as to affect 
their private and family life adversely, without, 
however, seriously endangering their health (see 
López Ostra, § 51; Tătar, §§ 96–97, both cited   
above; and Brânduşe v. Romania, no. 6586/03, 
§ 67, 7 April 2009). Thus, even if the applicants' 
lives or health were not directly threatened, the 
applicants were  forced to live in the environment  
where the le vels of air pollution were recognised 
by the domestic authorities as being consistently 
and abnormally high and they consumed drink-
ing water which was found to have been contam-
inated with toxic substances. In the present case, 
the applicants' account of having been exposed to 
air pollution resulting from excessive industrial 
emissions and health  risks associated with that is 
consistent with the domestic court's finding con-
cerning unfavourable environmental situation in 
Lipetsk (see para graphs 10 and 66   above). Fur-
thermore, the environmental reports drawn by 
the State bodies and submissions from the parties 
also confirm that the applicants as long-time res-
idents of Lipetsk were exposed to air pollution   
above relevant norms, the situation, which, in the 
Court's opinion, may have led to a deterioration 
of the applicants' quality of life to such a degree 
that their right to res pect for their private life was 
adversely affected (see, for similar reasoning, Di 
Sarno and   Others v. Italy, no. 30765/08, § 108, 10 
January 2012, and Taşkın and   Others v. Turkey, no. 
46117/99, §§ 112–113, ECHR 2004-X).
70. The Court  therefore considers that the 
present case can be distinguished from  other cas-
es in which the applicants lived at a considerable 
distance from a source of pollution and in which 
the Court found Article 8 to be inapplicable. In 
particular, in those cases, unlike in the present 
one, no reliable and relevant data on the nature of 

industrial emissions, their excessive concentra-
tions and effects on the applicants was provided 
to the Court (see Ivan Atanasov v. Bulgaria, no. 
12853/03, § 76, 2 December 2010; Çiçek and   Oth
ers v. Turkey, cited   above, §§ 30–32; and Fieroiu 
and   Others v. Romania (dec.), no. 65175/10, § 22, 
23 May 2017). The Court  notes that the findings 
made in the State environmental reports submit-
ted to it by the applicants were, to a large extent, 
confirmed by the domestic courts and consistent 
with their assessment of industrial pollution in 
Lipetsk.
71. The Court, accordingly, considers that the 
case material supports the applicants' allegations 
that the le vels of pollution experienced by them 
for more than twenty years in the course of their 
everyday lives were not negligible and went be-
yond the environmental hazards inherent in life 
in every modern city (see Hardy and Maile v. the 
United Kingdom, no. 31965/07, § 188, 14 February 
2012) and that the pollution emanating from the 
industrial undertakings in Lipetsk has affected, 
adversely and to a sufficient extent, their private 
lives during the period under consideration (see 
para graphs 59 and 60   above and see, for similar 
reasoning, Guerra and   Others, cited   above, § 57; 
Jugheli and   Others, cited   above, §§ 67, 68 and 71; 
and Tătar, cited   above, § 97). It accordingly dis-
misses the Government's objection as to the ap-
plicability of Article 8 of the Convention in the 
present case and holds that the complaint of all 
twenty-two applicants falls within the scope of 
that provision.

3. Conclusion as to admissibility of the 
complaint
72. The Court  notes that the complaint 
brought by all twenty-two applicants under Arti-
cle 8 is neither manifestly ill-founded nor inad-
missible on any  other grounds listed in Article 35 
of the Convention. It must  therefore be declared 
admissible.

B. Merits

1. The parties' submissions
73. The applicants  claimed that, like in the 
case of Fadeyeva, the authorities had  failed to take 
adequate measures to prevent and minimise in-
dustrial air pollution in their case. They submit-
ted that the industrial emissions in excess of es-
tablished limits for prolonged time without 
meaningful protection of the authorities had put 
their health at risk and adversely affected their 
private life. According to the applicants, sanitary 
protection zones had never been created around 
the industrial undertakings in question and the 
air pollution in all parts of Lipetsk had been con-
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sistently high. They further contended that after 
the judgment in the case of Fadeyeva (cited   
above) had been adopted in 2005, the MPL for ni-
trogen dioxide had been increased by 2.35 times 
and the MPL for average daily concentration of 
phenol had been doubled in 2015. Lastly, the ap-
plicants submitted that the domestic courts had 
not analysed their complaint in accordance with 
the standard of judicial review developed in the 
Court's case-law concerning Article 8 complaints 
about environmental pollution. In particular, 
even though the courts recognised that the appli-
cants were exposed to excessive pollution, they  
failed to carry out a ba lan cing exercise under Ar-
ticle 8 and carry out sufficient assessment of 
whether the measures taken by the authorities 
were in fact adequate for tackling industrial pol-
lution in Lipetsk.
74. The Government submitted that (i) the 
applicants lived neither within the boundaries of 
any sanitary protection zones nor in the immedi-
ate vicinity of the industrial undertakings in Li-
petsk; (ii) the case of Fadeyeva could not be com-
pared to the applicants' situation be cause they 
had not requested in the domestic proceedings to 
be resettled to less polluted districts of Lipetsk 
and had not submitted any evidence that the pol-
lution had affected their health; (iii) the industrial 
undertakings mentioned in the applicants' com-
plaint were all privately owned and the alleged 
interference, in any case, could not be attributed 
to the State, and (iv) most of the applicants lived 
in the proximity of stationary air monitoring 
posts nos. 2 and 8,  where the le vels of pollution   
above the MPL had been the lowest. The Govern-
ment further submitted that Lipetsk and its re-
gion had historically be come a hub of steel pro-
duction and that the operation of industrial 
undertakings had been critical for the economic 
development of that  area and the country in gen-
eral. Lastly, the Government submitted detailed 
information on the measures taken by the au-
thorities to improve the environmental situation 
in Lipetsk Region, a summary of which is present-
ed in para graphs 30–41   above, together with 
charts and information on the quality of the air, 
water and soil in Lipetsk and its region (see Ap-
pendix IV).

2. The Court's assessment

(a) General principles
75. The Court reiterates that whether the 
case is analysed in terms of a positive duty on the 
State to take reasonable and appro pri ate meas-
ures to secure the applicants' rights under pa ra-
graph 1 of Article 8 or in terms of an interference 
by a public authority to be justified in accordance 

with pa ra graph 2, the applicable principles are 
broadly similar. In both contexts regard must be 
had to the fair balance that has to be struck be-
tween the competing interests of the individual 
and of the community as a whole; and in both 
contexts the national authorities, who are in prin-
ciple better placed than an international court to 
evaluate local needs and conditions, enjoy a cer-
tain margin of appreciation in deciding what is 
necessary for achieving one of the aims men-
tioned in Article 8 § 2 of the Convention (see Hat
ton and   Others v. the United Kingdom [GC], no. 
36022/97, § 98, ECHR 2003-VIII, and Fadeyeva, 
§ 102, cited   above). The scope of this margin of 
appreciation is not identical in each case but will 
vary according to the context (see Buckley v. the 
United Kingdom, 25 September 1996, § 74, Reports 
of Judgments and Decisions 1996-IV) and even in 
relation to the positive obligations flowing from 
the first pa ra graph of Article 8, in striking the re-
quired balance the aims mentioned in the second 
pa ra graph may be of a certain relevance (see Hat
ton, cited   above, § 98). At the same time,  while it 
is for the national authorities to make the initial 
assessment of necessity, the final evaluation as to 
whether the justification given by the State is rel-
evant and sufficient remains subject to review by 
the Court (see Fadeyeva, cited   above, § 102).
76. As in  other cases concerning serious in-
dustrial pollution, in assessing whether the na-
tional authorities performed a ba lan cing exercise 
in accordance with Article 8 of the Convention, 
the Court in the present case will examine pri-
marily, although not exclusively, the findings of 
the domestic courts (see Ledyayeva and   Others v. 
Russia, nos. 53157/99 and three   others, § 90, 26 
October 2006,). As a general rule,  where domestic 
proceedings have taken place, it is not the Court's 
task to substitute its own assessment of the facts 
for that of the domestic courts and it is for the lat-
ter to establish the facts on the basis of the evi-
dence before them (see Giuliani and Gaggio v. Italy 
[GC], no. 23458/02, § 180, ECHR 2011 (extracts)). 
However, it reiterates in this connection that, be-
ing sensitive to the subsidiary nature of its role 
and cautious about taking on the role of a first- 
instance tribunal of fact, the Court nevertheless is 
not bound by the findings of domestic courts and 
may depart from them  where this is rendered un-
avoidable by the circumstances of a particular 
case (see Kolyadenko and   Others v. Russia, nos. 
17423/05 and five   others, § 215, 28 February 2012, 
with further references; Dubetska and   Others, cit-
ed   above, § 84 (with further references); and Băr
bulescu v. Romania [GC], no. 61496/08, § 129, 5 
September 2017). It is the Court's function to re-
view the reasoning adduced by domestic judicial 
authorities from the point of view of the Conven-
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tion and to determine whether the national au-
thorities have struck a fair balance between the 
competing interests of different private actors in 
this sphere (see Dubetska and   Others, cited   above, 
§ 84, see also Bărbulescu, cited   above, §§ 125 and 
128).

(b) Application of those principles to the 
present case
77. The present application concerns the al-
leged failure by the public authorities to take 
timely and effective ac tion to protect the appli-
cants' right under Article 8 from the alleged 
third-party  breaches and to remedy them (More
no Gómez v. Spain, no. 4143/02, § 57, ECHR 2004-
X). The Court observes from the official reports 
that industrial air pollution was named as the 
main contributing factor to the overall environ-
mental deterioration in Lipetsk. The authorities 
issued operating permits to the industrial under-
takings in the city, regulated their activities, con-
ducted environmental assessments and carried 
out inspections. The environmental situation 
complained of was not the result of a sudden and 
unexpected turn of   events, but was, on the con-
trary, long-standing and well known and the do-
mestic authorities were aware of the continuing 
environmental problems and applied certain 
sanctions in order to improve them (see, for simi-
lar reasoning, Fadeyeva, cited   above, § 90). The 
Court  therefore concludes that the authorities in 
the present case were in a position to evaluate the 
pollution hazards and take adequate measures to 
prevent or reduce them. The combination of  
these factors shows a sufficient link between the 
pollutant emissions and the State to raise an issue 
of the State's positive obligation under Article 8 of 
the Convention (see Hatton and   Others, cited   
above, § 98, and Fadeyeva, cited   above, § 92). Ac-
cordingly, the applicants' complaint should be ex-
amined from the standpoint of the State's duty to 
take reasonable and appro pri ate measures to se-
cure their rights under Article 8 § 1 of the Con-
vention (see Fadeyeva, cited   above, § 89).
78. It remains to be determined whether the 
State, in securing the applicants' rights, has 
struck, within its margin of appreciation, a fair 
balance between the competing interests of the 
applicants and the community as a whole, as re-
quired by pa ra graph 2 of Article 8 of the Conven-
tion.
79. The Court  notes that one part of the ap-
plicants' complaint about the failure of the au-
thorities to regulate the operations of the NLSP 
and  other industrial undertakings was that sani-
tary protection zones had not been established 
around the main plants and factories operating in 
Lipetsk.

80. The Court further  notes that the creation 
of sanitary protection zones within which pollu-
tion may officially exceed safe le vels is required 
under Rus sian law and that their main purpose is 
to separate residential  areas from sources of pol-
lution. In the absence of an established sanitary 
protection zone, the industrial undertaking must 
be closed down or significantly restructured (see 
Fadeyeva, cited   above, §§ 116–17).
81. It appears from the judgment of the Dis-
trict Court of 19 January 2009 that at the time 
when it was adopted, fifty out of sixty-nine un-
dertakings in Lipetsk developed project docu-
mentation on the creation of sanitary protection 
zones and that forty-two of those projects were 
approved (see pa ra graph 10   above). Furthermore, 
it appears from the Government's submissions 
that in 1999 the municipal authorities formed a 
working group to oversee the undertakings' pro-
gress in creating sanitary protection zones and 
that that group was disbanded fourteen years lat-
er, in 2013, when all the major industrial under-
takings had developed projects to create sanitary 
protection zones (see pa ra graph 31   above). Thus, 
for example, Lipetskcement and Lipetsk Quarry 
Ma nage ment Company had their projects ap-
proved in 2009, the NLSP in 2015 and Svobodniy 
Sokol Pipe Company in 2019 (see pa ra graph 30   
above). The 2019 and 2020 State reports stated 
that the Lipetsk CPA continued to supervise the 
creation of the sanitary protection zones (see pa-
ra graph 48   above). It is not however clear from 
the Government's submissions whether at the 
time the sanitary protection zones were in fact 
defined or whether they were still a ‘work in pro-
gress’, subject to approval by State regulatory 
bodies (see pa ra graph 30   above). No additional 
information was submitted to the Court on this 
matter.
82. The Court is mindful of the fact that the 
creation of a sanitary protection zone is a long 
process that, like any complex multi-sectoral pro-
ject, requires financial, logistical, technical re-
sources and dutiful cooperation and efforts of the 
parties involved in it, including the State authori-
ties. In the present case, it appears that it took the 
undertakings in Lipetsk a considerable period of 
time and administrative efforts to develop project 
documentation and have it approved. Even then, 
in the Court's view, such delays would not be pos-
sible without some inertia on the part of the au-
thorities and their lenience in enforcing the regu-
lations pertaining to the creation of sanitary 
protection zones. For example, even though the 
NLSP was named as one the main pollutants of 
the atmospheric air in Lipetsk in the early 2000s 
and has had that status for years, including to the 
present day (see para graphs 17 and 26   above), its 

AB 1219Afl. 24 - 2023

AB 2023/159AB RECHTSPRAAK BE STUURS RECHT



final project documentation for the creation of a 
sanitary protection zone was only developed in 
2015 and submitted for the approval of the Rus-
sian CPA in 2019; no cogent reason was submit-
ted to the Court for this delay. The Court also  
notes that none of the undertakings in question 
(except the Svobodny Sokol plant) were ordered 
to suspend their operations or close for a viola-
tion of the relevant environmental regulations or 
failure to create a sanitary protection zone, as re-
quired by domestic law (see pa ra graph 80   above).
83. The Court  notes that the uninterrupted 
operation of the NLSP and  other industrial under-
takings was important for the regional and na-
tional economy and  aimed at achieving a fair bal-
ance between the competing interests of the 
applicants and the community, having regard to 
the consequences of a severe economic crisis the 
respondent State had to cope with during the rel-
evant time. Furthermore, the Court reiterates that 
even  where, as in the present case and unlike in 
cases of direct interference by the State, the do-
mestic authorities did not comply with some as-
pect of the domestic legal regime, domestic legal-
ity is one but not the principal factor to be taken 
into account in assessing whether the State has 
fulfilled its positive duty, and the Court has held 
that the State can choose  other  means they see as 
appro pri ate to ensure ‘res pect for private life’ (see 
Fadeyeva, cited   above, §§ 96–98).
84. In res pect of the latter, the Court  notes 
that little environmental protection and control 
measures in res pect of the NLSP's operations, in 
particular, were taken by the national (federal) 
authorities in 2000–2005 (see para graphs 10 and 
22   above). By contrast, the judgment of the Dis-
trict Court of 19 January 2009, the Government's 
relevant observations and the regional reports 
demonstrate that, from approximately 2004–
2005, the municipal authorities were taking 
measures, in accordance with the relevant legis-
lation, to reduce air pollution in Lipetsk. Those in-
cluded planned or unannounced assessments, 
fines, warnings, notices of violations and admin-
istrative or disciplinary proceedings (see para-
graphs 11, 39 and 40   above). The Court observes 
that  while the District Court recognised that air 
pollution in all of Lipetsk was high, it listed the 
comprehensive measures taken by the authori-
ties to tackle it, concluding that the latter had not  
failed in their obligation to protect the environ-
ment (see pa ra graph 11   above).
85. At the same time the Court observes that 
the domestic court limited itself to merely estab-
lishing that the measures were taken by the au-
thorities, without addressing a central issue in 
the proceedings of whether those measures were 
in fact effective and capable of remedying the ad-

verse consequences of industrial pollution for the 
applicants, in the light of the State environmental 
reports. For example, it omitted to determine 
whether the pollution had reduced or was pro-
jected to reduce as a result of those measures and 
whether they were indeed sufficient to prevent 
further degradation of air quality and to reduce 
health  risks linked to industrial pollution that the 
applicants, as residents of Lipetsk, were reported-
ly exposed to. The Court considers that some of 
the points in this line of inquiry of the domestic 
court could have been (i) whether, as a result of 
different inspections or administrative proceed-
ings, the polluting undertakings introduced im-
provements of their equipment or to their tech-
nological processes; (ii) why the permitted 
emissions le vels were not observed by them; and 
(iii) whether the funding allocated by the author-
ities for the protection of the environment or the 
fines imposed on the polluting undertakings 
were proportionate to the environmental dam-
age that was inflicted. It does not appear from the 
text of the domestic court's judgment that the 
applicants' interest in living in a safe environment 
was duly taken into consideration and that it had 
been fairly balanced against the general econom-
ic interest of the region.
86. The Court reiterates that it is mindful of 
its subsidiary role in deciding what is necessary 
for achieving one of the aims mentioned in Arti-
cle 8 § 2 of the Convention (see pa ra graph 76   
above), however in the present case, for reasons 
stated in pa ra graph 85   above, it appears that it 
cannot benefit from a prior assessment by the na-
tional courts of the ba lan cing of the competing 
interests at stake and  therefore will proceed to 
such an assessment on its own, taking account of 
the information available to the domestic court at 
the material time and all subsequent develop-
ments.
87. The Court observes that the data con-
cerning air pollution (see para graphs 15–23   
above and Ap pendix IV, Table 1) show that before 
2009 (when the applicants' case was examined 
by the District Court) and at least before 2014 
(when the level of air pollution was classified as 
‘low’ for the first time in many years (see Ap-
pendix IV, Table 1)), the measures taken by the 
authorities did not have a significant effect on the 
reduction of industrial emissions or concentra-
tions of harmful substances in the atmospheric 
air of Lipetsk, or  other types of pollution. For ex-
ample, it was noted in the 2007 environmental 
report that NLSP had been responsible for 88% of 
the city's total emissions, it had not complied 
with licensing requirements concerning the qual-
ity of its operational wastewater and had not es-
tablished limits on its emissions in 2000–2005 
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(see pa ra graph 22   above). The report further stat-
ed that polluted drinking water was the main 
health risk factor in 2005 and that residents of Li-
petsk consumed drinking water polluted with 
chemicals or heavy  metals many times their safe 
limits (ibid). Furthermore, the 2011 regional envi-
ronmental report identified the continuing use of 
outdated dust and gas purification equipment by 
the industrial undertakings as one of the main 
reasons for the excessive harmful emissions gen-
erated by them (see pa ra graph 24   above). It fur-
ther stated that the presence of several harmful 
substances exceeding the permissible le vels in 
the air increased the  risks of developing or aggra-
vating respiratory, cardiovascular kidney and liv-
er diseases of residents of Lipetsk and benzopy-
rene (the excessive concentrations of which were 
consistently detected in the air of Lipetsk in 
2009–2013 (see Ap pendix IV, Table 4)) had been 
found to have cancerogenic effect. The Court also  
notes that the fines imposed on the polluting un-
dertakings with the aim of inducing their ma-
nage ment to take the relevant remedial or pro-
tective measures appear to have been rather 
small in the light of the le vels of pollution report-
ed, and it cannot be said that they had any puni-
tive and/or expected effect on the polluters (see 
pa ra graph 11   above). At the same time, more se-
vere sanctions, such as the closure or suspen sion 
of operations, were not routinely imposed, as in-
dicated   above. The Court considers that all  these 
factors, seen against the background of data on 
high le vels of air pollution in 1999–2013, are in-
dicative of insufficiency of the measures taken by 
the authorities during that period in so far as they  
aimed at ensuring the private industry compli-
ance with the relevant environmental standards 
and addressing poor environmental conditions to 
which the applicants were exposed.
88. Although the exact date would be diffi-
cult to define in view of the scope of the problem 
and the range of measures taken, the Court does 
not overlook the significant fact that from 2014 
onwards the average annual concentrations of 
the main four of about forty toxic pollutants in Li-
petsk (dust, nitrogen dioxide, phenol and formal-
dehyde) did not exceed the applicable average 
daily MPL in 2015–2018 (see Ap pendix III, Table 
4) and the average annual concentrations of dust, 
carbon monoxide, nitrogen dioxide, phenol, for-
maldehyde, sulphur dioxide and nitric oxide in 
the atmospheric air of Lipetsk were within the 
acceptable limits in 2020 (see pa ra graph 46   
above). The average annual concentrations of 
benzopyrene, which was declared as a potential 
carcinogen in the 2011 official report, was con-
sistently below the MPL from 2014 onwards (see 
Ap pendix IV, Table 4). The Court  notes that the 

MPL was increased by the regulatory bodies in 
2017 and 2021 for nitrogen dioxide and in 2017 
for phenol and formaldehyde and reduced for 
dust at the same time (see Ap pendix II). The 
Court also takes  notes of the information that res-
idents of Lipetsk at present are provided with 
drinking water of satisfactory quality (see pa ra-
graph 37   above).
89. The Court also  notes that after 2017 fed-
eral environmental protection programmes were 
adopted and implemented in conjunction with 
regional programmes. Thus, the Court  notes with 
satisfac tion that within the framework of Clean 
Air project, the NLSP, Lipetskcement and the Li-
petsk thermal power station upgraded some of 
their essential equipment, and each carried out  
other technical improvements on their premises 
(see para graphs 32 and 48   above). Furthermore, 
subsidies were allocated for the purchase of puri-
fication equipment by five as phalt plants (see pa-
ra graph 35   above). Some of the  other industrial 
undertakings also carried out improvements of 
their equipment and introduced reusable energy  
schemes (see pa ra graph 25   above). Those specific 
remedial measures  either already made it possi-
ble to bring harmful emissions to lower le vels or 
were predicted to contribute to their continuing 
reduction (see para graphs 32 and 39   above). The 
air monitoring system in Lipetsk and its region 
was upgraded to ensure more accurate and com-
plete measurements of emissions (see pa ra graph 
35   above). Furthermore, a dedicated working 
group was created in 2017 at regional level to ad-
dress transport-generated emissions; clean and 
energy-efficient public buses were bought, and 
the construction of appro pri ate infrastructure 
was planned to ensure their use (see pa ra graph 
36   above). In addition, clean-up work on the wa-
tershed adjacent to the NLSP's waste outlet took 
place, and the construction of additional water 
treatment fa cil i ties began (see pa ra graph 35   
above); essential interventions were made by the 
regional authorities in res pect of urban, industrial 
and hazardous waste (see para graphs 25, 34 and 
38   above). Lastly, the Court finds it significant that  
there has been a substantial increase in the funds 
allocated by the State for the support of environ-
mental programmes in Lipetsk from about the 
equivalent of an average of EUR 4 million a year 
in 2002–2018 to about an average of EUR 37 mil-
lion a year in 2018–2024, which should, without 
a doubt, reinforce the implementation of res-
pective the relevant measures and promote fur-
ther effective ma nage ment of air quality and the 
environmental situation in Lipetsk (see para-
graphs 11 and 35 (2002–2018 funding) and 32 
(2018–2024 funding)   above).
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90. The Court reiterates that it is not its task 
to determine what precise practical steps should 
have been taken in the present situation to re-
duce pollution in a more efficient way. However, 
it is within its jurisdiction to assess whether the 
State approached the problem with due diligence 
and gave consideration to all the competing in-
terests (see Fadeyeva, cited   above, § 128). In view 
of all the   above factors and in the light of the in-
formation on dynamics of the air pollution in 
1999–2013 and 2014–2021, the Court considers 
that the measures taken jointly in Lipetsk in 2014 
and onwards by the federal and regional authori-
ties and the private industrial sector under the 
State monitoring have established and promoted 
a gradual shift to lower concentrations of harmful 
emissions in the atmospheric air and a reduction 
in water and soil pollution (see para graphs 32 (v) 
– 37   above).
91. The Court accordingly finds that the en-
tirety of the material submitted by the parties 
and examined by the Court allows it to conclude 
that, at least between 5 May 1998 and the end of 
2013, the authorities did not diligently address 
the unfavourable environmental situation in Li-
petsk and thus  failed in their positive obligation 
to protect the applicants' right to res pect for pri-
vate life, safeguarded by Article 8 of the Conven-
tion, during that period.
92. The Court is prepared to accept that the 
measures and policies implemented by the re-
spondent State after 2013, have been more tar-
geted (especially from 2018) and have led to tan-
gible progress in recent years in reducing the 
le vels of industrial emissions and improving the 
air quality and environmental conditions in Li-
petsk. That being so, the Court is nevertheless 
mindful of the environmental pollution that re-
mains to be addressed, such as, for example, the 
short-term peak concentrations of toxic sub-
stances exceeding the MPL (see Ap pendix III, Ta-
ble 4 and Ap pendix IV, Tables 2 and 3). Further-
more, the 2019 State report shows, inter alia, that 
(i) Lipetsk was among three most polluted parts 
of the region, (ii) air pollution was identified as 
the leading health risk factor for residents and 
(iii)  there was a decline in the quality of air in Li-
petsk in recent years (see pa ra graph 26   above). In 
the light of this information, the Court considers 
that despite improvements identified   above, the 
industrial air pollution in Lipetsk has not been 
sufficiently curbed, so as to prevent that the resi-
dents of the city be exposed to related health  
risks. The domestic authorities  therefore  failed to  
strike a fair balance in carrying out their positive 
obligations to secure the applicants' right to res-
pect for their private life.

93. The Court accordingly finds that  there 
has been a violation Article 8 of the Convention in 
res pect of all applicants.

III. Application of Article 41 of the Convention
94. Article 41 of the Convention provides:

‘If the Court finds that  there has been a viola-
tion of the Convention or the Protocols  there-
to, and if the internal law of the High Con-
tracting Party concerned allows only partial 
reparation to be made, the Court shall, if nec-
essary, afford just satisfac tion to the injured 
party.’

A. Damage
95. The applicants each  claimed between 
41,000 and 75,000 euros [EUR] in res pect of 
non-pecuniary damage.
96. The Government  claimed that no com-
pensation should be awarded to the applicants 
and that in any case their claims were unsubstan-
tiated and excessive.
97. The Court considers that the industrial 
air pollution and the failure of the authorities to 
regulate industrial operations between 5 May 
1998 and the end of 2013 had an adverse effect 
on the applicants' right to res pect for their private 
life which cannot be compensated for by the 
mere finding of a violation; however, the sums  
claimed by them appear to be excessive. Making 
its assessment on an equitable basis and having 
regard to the nature of the violation found, the 
Court awards the applicants EUR 2,500, each, in 
res pect of non-pecuniary damage, plus any tax 
that may be   chargeable on that amount.

B. Costs and expenses
98. The applicants  claimed EUR 37 each in 
res pect of costs and expenses. Regard being had 
to the documents in its possession and the rele-
vant case-law, the Court awards EUR 10 to the ap-
plicants, each, under this head.

C. Default interest
99. The Court considers it appro pri ate that 
the default interest rate should be  based on the 
marginal lend ing rate of the  European Central 
Bank, to which should be added three per cen ta ge 
points.

For  these reasons, the Court
1. Declares, by a majority, the application 
admissible in res pect of all applicants;
2. Holds, by six votes to one, that  there has 
been a violation of Article 8 of the Convention in 
res pect of all applicants;
3. Holds, by four votes to three, that the re-
spondent State is to pay each applicant, within 
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three months from the date on which the judg-
ment be comes final in accordance with Article 44 
§ 2 of the Convention, EUR 2,500 (two thousand 
five hundred euros), plus any tax that may be   
chargeable, in res pect of non-pecuniary damage, 
to be converted into the currency of the respon-
dent State at the rate applicable at the date of set-
tlement;
4. Holds, by six votes to one, that the re-
spondent State is to pay each applicant, within 
three months from the date on which the judg-
ment be comes final in accordance with Article 44 
§ 2 of the Convention, EUR 10 (ten euros), plus 
any tax that may be   chargeable to the applicants, 
in res pect of costs and expenses, to be converted 
into the currency of the respondent State at the 
rate applicable at the date of settlement;
5. Holds, by six votes to one, that from the 
expiry of the   above- men tioned three months un-
til settlement simple interest shall be payable on 
the   above amounts at a rate equal to the marginal 
lend ing rate of the  European Central Bank during 
the default period plus three per cen ta ge points;
6. Dismisses, unanimously, the remainder 
of the applicants' claim for just satisfac tion.

Done in English, and notified in writing on 11 
October 2022, pursuant to Rule 77 §§ 2 and 3 of 
the  Rules of Court.

Olga Chernishova
Deputy Registrar
Georges Ravarani
President
In accordance with Article 45 § 2 of the Con-

vention and Rule 74 § 2 of the  Rules of Court, the 
following separate opinions are annexed to this 
judgment:
(a) Concurring opinion of Judge Serghides;
(b) Concurring opinion of Judge Krenc;
(c) Partly dissenting opinion of Judges Elósegui 
and Roosma;
(d) Dissenting opinion of Judge Lobov.
G.R.
O.C.

Concurring opinion of Judge Serghides

I. Introduction
1. This case concerns the applicants' com-
plaint that severe industrial pollution in Lipetsk 
had endangered their health and impaired the 
quality of their life for many years and that the 
State had  failed to take effective measures in that 
regard with the consequence that  there had been 
a violation of their right to res pect for their pri-
vate life under Article 8 of the Convention in res-
pect of all applicants.
2. Though I am in entire agreement with 
the judgment and its operative part for finding a 

violation of Article 8 in res pect of all the appli-
cants, I decided to  write this concurring opinion 
in order to go deeper into the source or founda-
tion of the environmental protection under Arti-
cle 8 and to explain the relationship of such envi-
ronmental protection with the right to res pect for 
one's private life under Article 8.
3. It is to be noted that I am adopting the 
same legal analysis, regarding the right to res pect 
for one's private life under Article 8 and the envi-
ronmental protection guaranteed through that 
right, as in my concurring opinion appended to 
the judgment in Kotov and   Others v. Russia (nos. 
6142/18 and 13   others, 11 October 2022), deliv-
ered on the same day as the present judgment.

II. Interrelationship and interdependence 
between human rights and environmental 
protection
4. ‘In a real  sense, all human rights are vul-
nerable to environmental degradation, in that the 
full enjoyment of all human rights depends on a 
supportive environment’.1 It is apparent that an 
unhealthy or generally degraded environment 
does not allow the right to res pect for one's pri-
vate life to be exercised and enjoyed effectively. 
Private life cannot be protected effectively if it is 
not shielded against environmental hazards. Stat-
ed even more accurately, a healthy environment 
is a ‘precondition’ for the full enjoyment of the 
right to res pect for one's private life, as is the case 
for almost any  other substantive right protected 
by the Convention.2 This immediately shows the 
close relationship and linkage between an envi-
ronment that is unhealthy, non-viable or unsus-
tainable and the right protected under Article 8. 
The protection of the environment and human 
rights are thus closely interconnected. In a very 
recent re com men da tion, issued shortly after the 
present judgment was adopted, the Council of  
Europe's Committee of Ministers urged member 
States to ‘reflect on the nature, content and impli-
cations of the right to a clean, healthy and sus-
tainable environment and, on that basis, actively 
consider recognising at the national level this 
right as a human right that is important for the 
enjoyment of human rights and is related to  oth-

1 See pa ra graph 19 of the UN Report of the Independent Expert 
on the issue of human rights obligations relating to the enjoy-
ment of a safe, clean, healthy and sustainable environment, 
John H. Knox, A/HRC/22/43, 24 December 2012.

2 See also pa ra graph 6 of ‘The Strasbourg Principles of Interna-
tional Environmental Human Rights Law — 2022’, in Journal 
of Human Rights and the Environment, vol. 13, special issue, 
September 2022, 195 at p. 196.  These Principles were drafted 
by a group of human rights and environmental law experts 
who were brought together by the Conference ‘Human Rights 
for the Planet’ held in 2020 at the  European Court of Human 
Right in Strasbourg and by the said Special Issue of the Journal 
of Human Rights and the Environment.
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er rights and existing international law’ and to 
‘take adequate measures to protect the rights of 
those who are most vulnerable to, or at particular 
risk from, environmental harm’.3

As stated by the Human Rights Council in the 
United Na tions General Assembly in 2018:4

‘Human beings are part of nature, and our hu-
man rights are intertwined with the environ-
ment in which we live. Environmental harm 
interferes with the enjoyment of human 
rights, and the exercise of human rights helps 
to protect the environment and to promote 
sustainable development.’

In this connection, John H. Knox and Ramin Pejan 
observed:5

‘In the last two decades, however, it has be-
come more and more evident that human 
rights and environmental protections have a 
fundamental interdependence: A healthy en-
vironment is necessary for the full enjoyment 
of human rights and, conversely, the exercise 
of rights (including rights to information, par-
ticipation, and remedy) is critical to environ-
mental protection.’

5. In Fredin v. Sweden (No. 1) (no. 12033/86, 
§ 48, 18 February 1991), it was held that ‘[t]he 
Court recognises for its part that in today's society 
the protection of the environment is an increas-
ingly important consideration’. As rightly ob-
served by Christina Voigt,6 the Court ‘has ac-
knowledged the link between the protection of 
the environment and human rights by describing 
it as ‘natural’ that the right to private and family 
life under Article 8 can be affected by environ-

3 Re com men da tion of the Committee of Ministers to member 
States on human rights and the protection of the environ-
ment (adopted by the Committee of Ministers on 27 Septem-
ber 2022 at the 1444th meeting of the Ministers’ Deputies).

4 See pa ra graph 1 of the UN Framework Principles on Human 
Rights and the Environment (2018), A/HRC/37/59, Annex to 
the Report of the Special Rapporteur on the issue of human 
rights obligations relating to the enjoyment of safe, clean, 
healthy and sustainable environment, available at: 

 https://www.ohchr.org/EN/Issues/Environment/
 SREnvironment/Pages/FrameworkPrinciplesReport.aspx
 Also, the United Na tions General Assembly A/76/L.75 of 26 

July 2022 ‘[n]otes that the right to a clean, healthy and sustain-
able environment is related to  other rights and existing inter-
national law.’

5 See John H. Knox and Ramin Pejan in their introduction to 
John H. Knox and Ramin Pejan (eds), The Human Right to a 
Healthy Environment, (Cambridge University Press, 2018), 1. 
See also on the link between human rights and the environ-
ment, Natalia Kobylarz, ‘Ba lan cing its Way Out of Strong An-
thropocentrism: Integration of ‘Ecological Mi ni mum Stan-
dards’ in the  European Court of Human Rights ‘Fair Balance’ 
Review’, in Journal of Human Rights and the Environment, vol. 
13, special issue, September 2022, 16, at pp. 33–37.

6 ‘The Climate  Change Dimension of Human Rights: Due Dili-
gence and States’ Positive Obligations’, in Journal of Human 
Rights and the Environment, vol. 13, special issue, September 
2022, pp. 152 et seq.

mental pollution …’.7 She adds that the Court ‘ac-
cepts that a healthy environment is a prerequisite 
for the realization of  other human rights, without 
which the ECHR rights cannot be ensured’.8 That  
there is a clear and explicit growing link between 
a healthy environment and human rights is also 
acknowledged by the  European Committee of 
Social Rights in Marangopoulos Foundation for 
Human Rights (MFHR) v. Greece (Complaint No. 
30/2005, para graphs 194 and 195, 6 December 
2006),  where the Committee also highlights that 
the  European Social Charter9 is a living instru-
ment.

III. Whether  there is a right to a healthy, 
clean, safe and sustainable environment under the 
Convention
6. Unlike the Charter of Fundamental 
Rights of the  European Union of 2000,10  there is 
no explicit or independent or autonomous right 
to a healthy environment under the Convention, 
a text which is fifty years older than the former. A 
healthy environment could and should, however, 
be secured through the protection of the right to 
private life and  other Convention rights in an in-
direct way. As Ole W. Pedersen remarked:11

‘…the Court's environmental case law now 
establishes that  where acts of physical pollu-
tion attain a certain level of severity, to the ex-
tent that  there is an ‘actual interference with 
the applicant's private sphere’ application of 
the Convention is triggered.’

7. Although  there is no such explicit right 
under the Convention, it has been argued by 
Irmina Kotiuk, Adam Weiss and Ugo Taddei that 
the Court ‘de facto recognises the right to a safe 
and healthy environment’.12 Similarly, Natalia 
Kobylarz observes that, though the Convention 
‘does not guarantee a substantive right to healthy 
environment and none of its provisions are spe-
cifically designed to ensure the general protection 

7 Ibid., p. 159.
8 Ibid.
9 See Article 11 of the  European Social Charter.
10 See Article 37 of the Charter of Fundamental Rights of the  Eu-

ropean Union which provides that: ‘A high level of environ-
mental protection and the improvement of the quality of the 
environment must be integrated into the policies of the Union 
and ensured in accordance with the principle of sustainable 
development.’

11 Ole W. Pedersen, ‘The  European Court of Human Rights and 
International Environmental Law’, in John H. Knox and Ramin 
Pejan (eds), The Human Right to a Healthy Environment, cited   
above, 86, 88. The passage   above is  based on López Ostra v. 
Spain, 9 December 1994, § 51, Series A no. 303-C.

12 See Irmina Kotiuk, Adam Weiss and Ugo Taddei, ‘Does the  Eu-
ropean Convention on Human Rights Guarantee a Human 
Right to Clean and Healthy Air? Litigating at the Nexus Be-
tween Human Rights and the Environment — The Practitio-
ner's Perspective’, in Journal of Human Rights and the Environ
ment, vol. 13, special issue, September 2022, 122, pp. 131–134.
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or the preservation of nature … the link between 
the environment and human rights intrinsically 
exists’.13

8. Indeed, the Convention has been inter-
preted by the Court as a living instrument to be 
adapted to present-day conditions,14 such as to in-
clude, apart from negative obligations, also posi-
tive obligations relating to the protection of the 
environment.15 Consequently, like a number of  
other Convention provisions, Article 8 has been 
given an evolutive interpretation by the Court so 
as to encompass environmental protection.

IV. The emergence of a subright of an 
environmental character under Article 8
9. Here I will seek to explain what I believe 
is the derivation, foundation and nature of a sub-
right of an environmental character under Article 
8 and the form and place it takes within this pro-
vision.
10. I have extensively submitted elsewhere 
(in  other separate opinions and in academic liter-
ature) that the principle of effectiveness or  other-
wise the principle of effective protection of hu-
man rights, which is the overarching principle of 
the Convention, underlying all Convention provi-
sions safeguarding human rights, is not only a  
method or tool of interpretation, but also a norm 
of international law embodied in each of those 
provisions.
11. It is my further submission that the foun-
dation of the environmental protection in the 
Convention is the norm of effectiveness en-
shrined in a Convention provision. It is the said 
norm of effectiveness, as a fundamental matrix or 
source which nurtures, generates and develops a 
right, in this case the Article 8 right, taking into 
account the object and purpose of the Conven-
tion,16 in particular of Article 8, and which right 
also necessitates and entails the implicit sub-
right to a healthy environment which is indispen-
sable for the exercise and enjoyment of the right 
to res pect for one's private life. This sub-right of 
Article 8 is an implied or implicit or ‘emergent 

13 See Natalia Kobylarz, ‘The  European Court of Human Rights: 
An Underrated Forum of Environmental Litigation’. in Hel le 
Tegner Ankder and Birgitte Egelund Olsen (eds), Sustainable 
Ma nage ment — Legal Instruments and Approaches (Intersen-
tia, Cambridge, 2018), 99, at p. 100.

14 Ibid… at pp. 107–108.
15 See on States' positive obligations to protect the environment 

and human rights, Report of the Special Rapporteur on the is-
sue of human rights obligations relating to the enjoyment of a 
safe, clean, healthy and sustainable environment, David R. 
Boyd, A/75/161, 15 July 2020.

16 See Article 31 § 1 of the Vienna Convention on the Law of  
Treaties of 1969.

human right’17 of an environmental character. It is 
an implied right in the same way as the right of 
access to a court is an implied, ancillary or sec-
ondary right in relation to the right to a fair trial 
under Article 6 of the Convention (see Golder v. 
the United Kingdom, no. 4451/70, 21 February 
1975 (Plenary)). The emergence of the sub-right 
in question under Article 8, from the norm of ef-
fectiveness, can be materialised through a broad, 
evolutive and dynamic interpretation given by 
the Court, aided by the living instrument doctrine 
adapting the Convention to present-day condi-
tions and the developments of international law 
and the doctrine of positive obligations, accord-
ing to which member States must take the neces-
sary steps in order to ensure the exercise and en-
joyment of the right to live a private life free from 
environmental hazards.  These two doctrines are, 
in my view, capacities or functions or dimensions 
of the principle of effectiveness as a norm of in-
ternational law, vested with a particular mission 
to assist in the development of the norm of effec-
tiveness and to ensure that the Convention rights 
are always practical and effective. On the  other 
hand, the principle of effectiveness as a  method 
of interpretation can assist the norm of effective-
ness in its pragmatic application in the particular 
circumstances of a case. The principle of effec-
tiveness in both of its capacities, namely, as a 
norm of international law and as  method of in-
terpretation, may enable the flourishing of the 
‘green’ and moral dimension18 of the right con-
cerned.
12. Without the expansion of the norm of ef-
fectiveness and the development of this sub-
right, one aspect of the right to res pect for one's 
private life would be missing, completely unpro-
tected, and in  danger from environmental  risks.  
Therefore this sub-right or indirect right deriving 
from the norm of effectiveness is extremely im-
portant for the protection of the environment. As 
Natalia Kobylarz insightfully argues,19

17 A term used by Richard P. Hiskes, Human Right to a Green Fu
ture — Environmental Rights and Intergenerational Justice 
(Cambridge University Press, 2009, repr. 2014), at pp. 26–47.

18 Or ‘moral reading’, to use the term of Ronald Dworkin, ‘Law's 
Ambitions for Itself’ (1985), 71(2) Virginia Law Review 173, 
176, 178, 181–182 and 185; Ronald Dworkin, Law's Empire 
(Bloomsbury, 1986, Hart Publishing, 2021), 411; Ronald 
Dworkin, Freedom of Law: The Moral Reading of the Ame ri can 
Constitution (Harvard University Press, 1997). See also on mo-
ral considerations on a human right to a healthy environ-
ment, in César Rodriguez-Garavito, ‘A Human Right to a 
Healthy Environment? Moral, Legal, and Empirical Considera-
tions’, in John H. Knox and Ramin Pejan (eds), The Human 
Right to a Healthy Environment, cited   above, pp. 155 et seq.

19 Natalia Kobylarz, ‘Ba lan cing its Way Out of Strong Anthropo-
centrism: Integration of ‘Ecological Mi ni mum Standards’ in 
the  European Court of Human Rights ‘Fair Balance’ Review’, 
cited   above, at p. 23.
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‘Strasbourg's system of indirect protection of 
the environment can ensure, on the one hand, 
a more adequate response to the hu-
man-rights claims of today's society and, on 
the  other hand, a more meaningful protection 
of the natural environment’.

13. It must be clarified that, by being expand-
ed so as to protect the right in question from pres-
ent and future  risks, the norm of effectiveness and 
the right concerned remain the same. The expan-
sion of the norm of effectiveness so as to protect 
the right to be free from pollution, noise and  other 
environmental problems should also be exam-
ined in the light of international law and can be 
in flu enced by the advancement of environmental 
conscience in  Europe and globally, which is a val-
ue of civilization closely bound up with res pect 
for human dignity. And dignity underpins every 
human right, including, of course, Article 8.
14. The norm of effectiveness, underlying 
environmental protection under Article 8, is not 
to be found only within the ‘right’ itself, but also 
within the scope of the ‘victim’ of an alleged vio-
lation (see Article 34 of the Convention dealing 
with individual applications). According to the 
Court's case-law the term ‘victim’ has an autono-
mous meaning (see Gorraiz Lizarraga and   Others 
v. Spain, no. 62543/00, § 35, 27 April 2004), and 
like the term ‘right’ it should be interpreted 
broadly and in an evolutive manner. The term 
‘victim’ should be read in conjunction with the 
word ‘everyone’ in Article 8 § 1 of the Convention, 
so as to include without discrimination every 
person who is a victim of a violation of an envi-
ronmental character, like the applicants in the 
present case. It is, in my view, the principle of ef-
fectiveness as a norm of international law and the 
interpretation made by the Court which broaden 
the scope of both the ‘right’ and the ‘victim’ so as 
to protect them from any environmental hazards.
15. For the purpose of finding a violation of 
the right to res pect for one's private life,  there 
must always be a causal link between the envi-
ronmental pollution or  other environmental haz-
ard and its harmful effects on an applicant's 
health, like those which affected the applicants in 
the present case (see pa ra graph 68 of the judg-
ment), or on an applicant's well-being or quality 
of private life and home.20 Consequently, the 
Court rightly found a violation of Article 8 in res-
pect of all applicants (see pa ra graph 93 of the 
judgment and point 2 of its operative provisions).

20 See López Ostra v. Spain, cited   above, § 51 in fine; Taşkın and   
Others v. Turkey, no. 46117/99, § 113, ECHR 2004-X; Tătar v. 
Romania, no. 67021/01, § 97, 27 January 2009; Dzemyuk v. 
Ukraine, no. 42488/02, § 82, 4 September 2014; and Hardy 
and Maile v. the United Kingdom, no. 31965/07, § 189, 14 
February 2012.

16. It is my submission that the norm of ef-
fectiveness, which is included in Article 8, is not 
only placed within its first pa ra graph, but is en-
shrined in the said Article in its totality, to the ef-
fect that, not only should the right to res pect for 
one's private life be interpreted broadly, so as to 
include a sub-right of an environmental charac-
ter, but also: (a) any interference with the right is 
to be construed narrowly, and (b) in case of doubt 
in the fair balance test between the right and the 
interference (although such doubt was not pres-
ent in the instant case), the right should prevail 
over the interference: in dubio in favore pro jure/
libertate/persona. In the same vein, when the case 
is analysed in terms of a positive duty or obliga-
tion on the State to take reasonable and appro pri-
ate measures to secure an applicant's rights un-
der Article 8 § 1, in case of doubt in the fair 
balance test, the right should prevail over any  
other competing interests.
17. In my view, the part of the norm of effec-
tiveness which concerns environmental protec-
tion, namely, the said sub-right, is not yet a jus co
gens norm,21 but it will not be too long before it is 
developed and be comes such a norm, consider-
ing the negative, sometimes cataclysmically neg-
ative, direct and indirect implications of climate  
change — and, of course, the  other serious envi-
ronmental hazards which plague the  world — on 
the effective enjoyment of all human rights.22

V. The need for a new Protocol
18. It must be underlined, however, that no 
new human right can be created under the Con-
vention without the enactment of a new protocol 
and the jurisdiction of the Court is limited to in-
terpreting and applying the rights guaranteed by 
the provisions of the Convention and its Protocols 
(see Article 32 § 1 of the Convention). In this con-
nection, as observed by Natalia Kobylarz, ‘it is ob-
vious that the ECHR has its limits in that it does 
not stipulate a substantive right to a healthy envi-
ronment and thus does not provide the Court 
with infinite jurisdiction …’.23

19. Consequently, despite the evolutive case-
law of the Court,  there is a need for the inclusion 
of a substantive right to a healthy, clean, safe and 

21 See on whether a right to a healthy environment in interna-
tional law is a jus cogens norm in  Louis J. Kotsé, ‘In  Search of a 
Right to a Healthy Environment in International Law: Jus Co
gens Norms’, in John H. Knox and Ramin Pejan (eds), The Hu
man Right to a Healthy Environment, cited   above, pp. 136 et 
seq.

22 See the United Na tions General Assembly A/76/L.75 of 26 July 
2022.

23 See Natalia Kobylarz, ‘The  European Court of Human Rights: 
An Underrated Forum of Environmental Litigation’, op. cit., at 
p. 118.
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sustainable environment in the Convention, by a 
way of a new protocol.
20. In 2009 the Council of  Europe's Parlia-
mentary Assembly recommended that its Com-
mittee of Ministers draft an additional protocol to 
the Convention in which a right to a healthy envi-
ronment would be incorporated. Regrettably, 
however, the Committee did not vote in favour of 
this, as it was argued that the Convention system 
had already indirectly contributed to the protec-
tion of the environment by the evolving case-law 
of the Court.24 Fortunately, a similar Resolution 
was passed again by the Parliamentary Assembly 
at the end of September 2021.25 However, no deci-
sion has yet been taken. It is hoped that the Com-
mittee of Ministers will recognise this time the ne-
cessity and urgency of adopting such an additional 
protocol so as to ensure that environmental pro-
tection is institutionalised under the Convention.
21. Such an explicit provision in the Conven-
tion would be an incentive for stronger domestic 
environmental laws and a more protection- 
focused approach by the domestic courts, but, 
most importantly, it would provide broader and 
more complete Convention protection of the po-
tential right secured by the Court.
22. It just so happened that the present case 
could receive the protection of the Convention 
without a new protocol being enacted. However, 
Natalia Kobylarz has pointed out, by referring to a 
number of cases, that ‘the lack of a formal legal 
basis, has led the Court to reject applications that 
were seeking a general protection of the environ-
ment or nature’.26 Thus the failure to secure such 
protection can only be resolved by an additional 
protocol.

24 See ‘Drafting an additional protocol to the  European Conven-
tion on Human Rights concerning the right to a healthy environ-
ment’, Reply to Re com men da tion, Doc. 12298, 19 June 2010, 
available at: https://pace.coe.int/en/files/24830/html, para. 9.

25 See 2021 Council of  Europe Parliamentary Assembly Resolu-
tion No 2396 (Anchoring the right to a healthy environment: 
need for enhanced ac tion by the Council of  Europe) 29 Sep-
tember 2021, which calls for the recognition of the right to a 
healthy environment also in its ecocentric dimension, (intrin-
sic value of nature, general protection of the environment, see 
particularly pa ra graph 6). See for more details on this Resolu-
tion: ‘The right to a healthy environment: PACE proposes the 
draft of a new protocol to the  European Convention on Hu-
man Rights’, available at: https://pace.coe.int/en/news/8452/
the-right-to-a-healthy-environment-pace-proposes-draft-of-
a-new-protocol-to-the-european-convention-on-human- 
rights- For  other ecocentric instruments, see the Council of  
Europe's 1979 Bern Convention on the Conservation of  Euro-
pean Wildlife and Natural Habitats, Preamble; 1982  World 
Charter for Nature (Annex, Convinced that: (a)); 1992 UN 
Convention on Biological Diversity (Preamble); 2000 Interna-
tional Covenant on Environment and Development from the 
International Union for Conservation of Nature (Article 2); 
and 2000 Earth Charter (Article 1).

26 See Natalia Kobylarz, ‘International Conference on Human 
Rights and Environmental Protection’ (Council of  Europe, 
2020), p. 19.

VI. Conclusion
23. I have decided to follow the present 
judgment, having in mind not only the reasoning 
developed  there, but also the   above legal analysis. 
In order to ensure effective interpretation, by giv-
ing a ‘green’ reading to Article 8 and  other Con-
vention provisions, it is a prerequisite that  there 
should be an understanding of the interrelation-
ship and interdependence between human rights 
and environmental protection, as well as an un-
derstanding of the source of this protection with-
in Article 8, and how it can be developed in the 
future by the Court. This opinion humbly at-
tempts to contribute towards  these ends, and, at 
the same time, seeks to take a step further as to 
the legal basis, foundation and source of the envi-
ronmental protection under Article 8 of the Con-
vention.

Concurring opinion of Judge Krenc

1. I agree with the finding of a violation of 
Article 8 of the Convention in this case.
2. I regret, however, that the judgment does 
not mention any international standards relating 
to the protection of the environment.
3. Referring to international sources is not 
purely cosmetic. The Court has repeatedly said 
that the Convention cannot be interpreted in a 
vacuum (see Magyar Helsinki Bizottság v. Hungary 
([GC], no. 18030/11, § 123, 8 No vem ber 2016). The 
Court usually takes into account elements of in-
ternational law in its reasoning (see for example, 
in so far as it concerns the respondent State, 
Sergey Zolotukhin v. Russia [GC], no. 14939/03, 
ECHR 2009; Konstantin Markin v. Russia [GC], no. 
30078/06, ECHR 2012; Khamtokhu and Aksenchik 
v. Russia [GC], nos. 60367/08 and 961/11, 24 Jan-
uary 2017; and Volodina v. Russia, no. 41261/17, 9 
July 2019). It refers in particular to international 
instruments (hard law but also soft law) which 
appear sufficiently indicative of a common stan-
dard between the member States (see on this in-
terpretative approach Demir and Baykara v. Tur
key ([GC], no. 34503/97, ECHR 2008, especially 
§§ 68, 76, 85–86, and Bayatyan v. Armenia [GC], 
no23459/03, ECHR 2011).
4. In my view, the lack of any references to 
international sources is all the more regrettable 
as the present case addresses the environmental 
issue, which is a global one. It is true that the case 
concerns a national situation but deals with a 
problem (air pollution and general degradation of 
the environment) which is of concern to the 
whole international community.
5. As President Spano has observed, ‘two el-
ements, in particular, have permitted the Court to 
develop its current environmental case-law in a 
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manner which to some extent has already accept-
ed that the human rights of the individual person, 
as protected by the substantive provisions of the 
Convention, cannot be completely divorced from 
his ecological surroundings.  These two elements 
are the living instrument doctrine and develop-
ments in international law as analysed through 
the principle of harmonious interpretation.’1
6. In this regard, it seems difficult in my 
view to overlook the major and recent develop-
ments at international level. Among  these devel-
opments, the Resolution adopted on 28 July 2022 
by the UN General Assembly (A/76/L.75) should 
be noted. This Resolution expressly recognises 
‘the right to a clean, healthy and sustainable envi-
ronment as a human right’. Moreover, it clearly 
confirms the link between the protection of the 
environment and human rights, by stating that 
‘the impact of climate  change, the unsustainable 
ma nage ment and use of natural resources, the 
pollution of air, land and water, the unsound ma-
nage ment of chemicals and waste, the resulting 
loss of biodiversity and the decline in services 
provided by ecosystems interfere with the enjoy-
ment of a clean, healthy and sustainable environ-
ment and that environmental damage has nega-
tive implications, both direct and indirect, for the 
effective enjoyment of all human rights’ (empha-
sis added). In  other words, human rights and the 
environment are intrinsically interrelated, as the 
Court has previously found2, 3.
7. It must be highlighted that all the mem-
ber States of the Council of  Europe voted in favour 
of this Resolution,  whereas the respondent State 
abstained. This denotes that  there is a clear mea-
sure of common ground between the member 
States.  Therefore, this Resolution is, in my view, 

1 ‘Should the  European Court of Human Rights be come  Euro-
pe's environmental and climate  change court?’, Conference 
on Human Rights for the Planet, Strasbourg, 5 October 2020.

2 See López Ostra v. Spain, 9 December 1994, § 51, Series A no. 
303-C,  where the Court ruled that severe environmental pol-
lution may affect individuals' well-being and prevent them 
from enjoying their rights enshrined by Article 8 of the Con-
vention.

3 See also HCR, Daniel Billy et al. v. Australia, views of 21 July 
2022, com mu ni ca tion 3624/19, § 8.3: ‘The Committee further 
recalls that the obligation of States parties to res pect and en-
sure the right to life extends to reasonably foreseeable threats 
and life-threatening situations that can result in loss of life. 
States parties may be in violation of article 6 of the Covenant 
even if such threats and situations do not result in the loss of 
life. The Committee considers that such threats may include 
adverse climate  change impacts, and recalls that environ-
mental degradation, climate  change and unsustainable devel-
opment constitute some of the most pressing and serious 
threats to the ability of present and future generations to en-
joy the right to life. The Committee recalls that States parties 
should take all appro pri ate measures to address the general 
conditions in society that may give rise to direct threats to the 
right to life or prevent individuals from enjoying their right to 
life with dignity.’

an important and recent element that the Court 
‘can and must take into account’ (Demir and Bay
kara, cited   above, §§ 85–86).
8. It reflects a significant evolution since the 
Declaration of Stockholm adopted fifty years ago 
(1972), which considered the protection of the 
environment to be a major international concern. 
It could be added that the UN Human Rights 
Council had previously adopted, on 8 October 
2021, a Resolution which ‘recognises the right to a 
safe, clean, healthy and sustainable environment 
as a human right that is important for the enjoy-
ment of human rights’ (Resolution 48/13).
9. Obviously,  these international instru-
ments — many   others could be mentioned — do 
not bind the Court,  whose role is to ensure res-
pect for the Convention by the Contracting States 
(Article 19). However, they do exist and should at 
least have been mentioned in a section relating to 
relevant elements of international law, in accor-
dance with the Court's usual practice (see for ex-
ample, as regards the environmental issue, 
Öneryıldız v. Turkey [GC], no. 48939/99, §§ 59–62, 
30 No vem ber 2004; Mangouras v. Spain [GC], no. 
12050/04, §§ 33–55, 28 September 2010; Taşkın 
and   Others v. Turkey, no. 46117/99, §§ 98–100, 
ECHR 2004-X; Tătar v. Romania, no. 67021/01, 27 
January 2009; Di Sarno and   Others v. Italy, no. 
30765/08, §§ 71–77, 10 January 2012; and Associ
ation Burestop 55 and   Others v. France, no. 
56176/18, §§ 42–47, 1 July 2021). They are also 
relevant for defining the States' margin of appre-
ciation, which can no longer simply relate to a 
conflict between the protection of the country's 
economic system and the protection of the envi-
ronment.
10. The Court is an international court and a 
court of human rights. As such, it must take into 
account the evolution of international law when 
it is called upon to interpret the Convention in the 
light of present-day conditions and to ensure the 
observance of its provisions.4

Partly dissenting opinion of judges Elósegui 
and Roosma

1. We voted against awarding the appli-
cants a sum in res pect of non-pecuniary damage. 
Although Article 8 of the Convention has been vi-
olated, we are of the opinion that the nature of 
the case — namely, large-scale and long-lasting 
industrial pollution covering a city of half a mil-

4 See Demir and Baykara, cited   above, § 68, which emphasises 
that the Court ‘has always referred to the ‘living’ nature of the 
Convention, which must be interpreted in the light of pre-
sent-day conditions, and that it has taken account of evolving 
norms of national and international law in its interpretation 
of Convention provisions’.
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lion people, involving no established specific 
damage to the health of the applicants — does 
not warrant the granting of such an award.
2. Moreover, in the present case several ap-
plicants  failed to appeal against the District 
Court's judgment. The judgment states that they 
were absolved from the obligation to exhaust do-
mestic remedies be cause they were in a very 
similar situation to the  other applicants who had  
lodged such an appeal and were affected in the 
same way by those proceedings (see pa ra graph 
56 of the judgment). It would not be surprising 
were the Court to find in similar future cases that 
the applicants were not required to attempt na-
tional remedies at all,  these having already  
proved ineffective (compare, albeit in a different 
context, P.T. v. the Republic of Moldova, no. 
1122/12, 26 May 2020). In such a sce na rio, we 
could find ourselves with hundreds of thousands 
of potential applicants, each claiming thousands 
of euros directly before the Court in res pect of 
non-pecuniary damage as a result of failures in 
countries' environmental policies. The Court's 
awards in res pect of non-pecuniary damage in 
such instances would not be dissimilar to taxa-
tion and distribution of benefits, an  area in which 
the Court lacks legitimacy and for which it was 
not created. It goes without saying that environ-
mental measures are often costly; dispersing 
monies collected through taxation to individuals 
as awards for non-pecuniary damage, rather than 
using them to implement targeted environmen-
tal measures, does not seem to be the most effi-
cient way to improve the living conditions of 
those affected.
3. We are not completely opposed to mak-
ing awards in res pect of non-pecuniary damage 
to victims of environmental pollution (see, for ex-
ample, Kotov and   Others v. Russia, nos. 6142/18 
and 13   others, not yet final, adopted by the Court 
on the same date as the present case). Proximity 
to the source of pollution, its intensity and identi-
fiable effects on specific victims are among the 
factors to be taken into consideration in assessing 
compensation.

Dissenting opinion of Judge Lobov

1. The present case continues, on its face, a 
long journey of environment-related adjudica-
tion under Article 8 that has been steadily devel-
oped by this Court for almost 30 years (see, for 
example, López Ostra v. Spain, 9 December 1994, 
Series A no. 303-C; Khatun and 180   Others v. the 
United Kingdom (dec.), no. 38387/97, 1 July 1998; 
Guerra and   Others v. Italy, 19 February 1998, Re-
ports of Judgments and Decisions 1998-I; Moe 
and   Others v. Norway (dec.), no. 30966/96, 14 De-

cember 1999; Fadeyeva v. Russia, no. 55723/00, 
ECHR 2005-IV; Băcilă v. Romania, no. 19234/04, 
30 March 2010; Apanasewicz v. Poland, no. 
6854/07, 3 May 2011; Jugheli and   Others v. Geor
gia, no. 38342/05, 13 July 2017; Dubetska and   
Others v. Ukraine, no. 30499/03, 10 February 
2011; and Cordella and   Others v. Italy, nos. 
54414/13 et 54264/15, 24 January 2019).
2. In reality, however, this Chamber judg-
ment has gone way beyond everything that has 
been decided so far in the  area, thus extending 
the scope of positive obligations under Article 8 
to somewhat unrealistic limits. The majority have 
decided, in essence, that the mere fact of exceed-
ing the national permissible standards of air pol-
lution in a large industrial city is sufficient to find 
the State concerned in violation of its positive ob-
ligations to protect the right to res pect for private 
life of its inhabitants (see pa ra graph 92 of the 
judgment). In addition, some of the applicants 
were allowed to proceed even without properly 
exhausting domestic remedies. The judgment 
has thus radically  raised the Convention stan-
dard, so that any inhabitant of a  European city  
where national standards of air pollution happen 
to be exceeded may automatically be considered 
a victim of a violation of the Convention and enti-
tled to substantial compensation for damage.
3. The situation looks, in my view, untena-
ble from both the legal and practical perspectives.  
While I have agreed with the finding that the ap-
plicants' private life was affected  enough by 
harmful industrial emissions to bring Article 8 
into play (see para graphs 60-71 of the judgment), 
I fundamentally disagree with the majority's deci-
sion to do away with the requirement of exhaus-
tion of domestic remedies in res pect of fifteen ap-
plicants and their insufficient consideration of the 
delicate balance between the competing environ-
mental, economic and social interests involved in 
the present case.

I. Non exhaus tion of domestic remedies
4. It is common ground that fifteen of the 
twenty-two applicants did not bring appeal pro-
ceedings and thus did not exhaust remedies un-
der the domestic law as required by the Conven-
tion (see pa ra graph 56 of the judgment). The 
majority rejected the Government's non- exhaus-
tion plea on the ground that the  other seven ap-
plicants did so without success, anticipating that 
the result would have been the same for the re-
maining fifteen applicants.
5. I res pectfully disagree with such a loose 
approach to the exhaustion rule, which in the 
present circumstances deliberately opens a wide 
door to class ac tions. Indeed, allowing all appli-
cants to proceed is tantamount to giving carte 
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blanche to any one of the 500,000 inhabitants of 
the city to join any such application without first 
making a meaningful effort to press domestic 
courts for solutions.
6. To benefit from an exhaustion waiver on 
the ground of unsuccessful appeal proceedings 
brought by proxies, the applicants should have 
provided at the very least an explanation as to 
why they did not pursue the domestic proceed-
ings to their end. Yet none of them gave any justi-
fication or explanation whatsoever. Nor were  
there any  other circumstances that would have 
rendered the short-cutting of the domestic pro-
cedures acceptable.
7. According to domestic civil procedure, 
each of the applicants had independent standing 
visàvis the respondent in domestic proceedings 
and it was not shown that any of the fifteen appli-
cants had empowered the  other seven to act on 
their behalf in lodging an appeal (see, for similar 
reasoning, Vassis and   Others v. France, no. 
62736/09, §§ 32-34, 27 June 2013, and Bouras v. 
France, no. 31754/18, §§ 44-45, 19 May 2022). 
Furthermore, on the merits, the applicants may 
have had different personal circumstances, such 
as specific documented health issues related to 
pollution, which may well have prompted a dif-
ferent resolution of the case at the domestic level 
(see, for example, Yüksel Erdoğan and   Others v. 
Turkey, no. 57049/00, §§ 74-75, 15 February 2007, 
and Bilbija and Blažević v. Croatia, no. 62870/13, 
§ 94, 12 January 2016). Lastly, none of the appli-
cants was in a vulnerable position disclosing any 
special circumstances justifying a waiver of the 
exhaustion rule.
8. The Convention  therefore required all the 
applicants to discharge the exhaustion burden in-
dividually. Allowing class ac tions in such circum-
stances without as little as an attempt to bring 
the issue to the attention of the national courts is 
incompatible with the subsidiarity spirit of which 
the exhaustion rule constitutes a major expres-
sion.

II. What was at stake in the present case
9. The nature and extent of the issues in-
volved in the present case render them incompa-
rable to those that, in  other environmental mat-
ters, the Court has been called upon to decide so 
far.
10. The Court's case-law regarding environ-
mental pollution has mostly developed on the 
basis of more targeted issues concerning appli-
cants who lived within the immediate vicinity of 
polluting industrial sites (see for example, López 
Ostra v. Spain, 9 December 1994, Series A no. 303 
C (30 metres); Fadeyeva v. Russia, no. 55723/00, 
ECHR 2005 IV (450 metres); Giacomelli v. Italy, 

no. 59909/00, ECHR 2006 XII (30 metres); Tătar v. 
Romania, no. 67021/01, 27 January 2009 (100 me-
tres); Dubetska and   Others v. Ukraine, no. 
30499/03, 10 February 2011 (420 and 430 me-
tres); and Jugheli and   Others v. Georgia, no. 
38342/05, 13 July 2017 (up to 5 metres)).
11. In rare cases the Court found Article 8 to 
be  breached in res pect of larger groups of people 
living at a farther distance from the pollution 
source. For example, the municipal authorities' 
failure to ensure the proper functioning of waste 
collection, treatment or disposal were found to 
have adversely affected the applicants' right to 
res pect for their homes and their private life in vi-
olation of Article 8 (see Di Sarno and   Others v. Ita
ly, no. 30765/08, 10 January 2012, and Kotov and   
Others v. Russia, nos. 6142/18 and 13   others, 11 
October 2022, which potentially concerned 
whole municipalities of 35,000 and 80,000 in-
habitants, res pectively).
12. The present case is significantly different. 
The applicants do not live within the immediate 
vicinity of the polluting undertakings or within 
sanitary protection zones. Their homes are dis-
persed across the whole city at remote distances, 
ranging from 2 to 15 km from the polluting sites 
(contrast Fadeyeva, cited   above, and Ledyayeva 
and   Others v. Russia, nos. 53157/99 and 3   others, 
26 October 2006). The alleged damage was not 
confined to specific municipal failures such as 
misma nage ment of waste collection or disposal 
over a limited period (contrast Di Sarno and   Oth
ers and Kotov and   Others, both cited   above). Nor 
did the applicants claim that the authorities had  
failed to comply with binding domestic judg-
ments ordering remote polluting plants to cease 
their operation (contrast Okyay and   Others v. Tur
key, no. 36220/97, ECHR 2005-VII). Lastly,  there 
was no issue of the authorities' having deprived 
the procedural guarantees available to the appli-
cants of any useful effect (contrast Taşkın v. Tur
key, no. 49517/99, §§ 112-113, 4 December 2003, 
and Lemke v. Turkey, no. 17381/02, 5 June 2007).
13. The present case confronted the Cham-
ber with critical issues of unprecedented magni-
tude as to how to assess the State's compliance 
with its positive obligations under Article 8 in the 
context of its policy choices relating to the life and 
wealth of a modern industrial megapolis with a 
half-a-million population over more than twenty 
years.

III. Compliance with the positive obligations
14. The Chamber judgment demonstrates 
full awareness of the   above complexities and of 
the ensuing chal lenges at stake. It rightly  notes, 
for example, that ‘the creation of a sanitary pro-
tection zone is a long process that, like any com-
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plex multi-sectoral project, requires financial, 
logistical, technical resources and dutiful cooper-
ation and efforts of the parties involved in it, in-
cluding the State authorities’ (see pa ra graph 81). 
In the same vein, the judgment shows a leading 
example of meticulous examination of the envi-
ronmental evolution in Lipetsk since 1998, result-
ing from the comprehensive measures that have 
increasingly unfolded to curb industrial pollution 
(see para graphs 87-92).
15. The conclusion that the respondent State  
failed to fulfil its positive obligations does not sit 
well, in my view, with the complex picture pro-
vided in the preceding analysis. After everything 
that has been stated, ‘with satisfac tion’, about the 
‘significant’ measures adopted by the authorities 
and the margin of appreciation they enjoy in such 
delicate matters, the majority nonetheless find a 
violation of Article 8 for the whole period from 
1998 until the present day.
16. Are the judges in Strasbourg well placed 
to decide that the toxic effects of pollutants in the 
air of Lipetsk are thus more  dangerous than those 
provoked by soot particles and respirable dust 
emissions in the heavy traffic  areas of Hamburg, 
in res pect of which the Court found no appear-
ance of a violation of Article 8 (see Greenpeace E.V. 
and   Others v. Germany (dec.), no. 18215/06, 12 
May 2009)?
17. In the last-mentioned decision, the Court 
did not even evaluate the impact of the measures 
taken by Germany to curb diesel-vehicle emis-
sions, satisfying itself that the authorities were at-
tending to the problem by different  means at 
their discretion. The Court justified its deference 
to the authorities' choices and policies by the 
‘fundamentally subsidiary role’ of the Convention 
mechanism, the obvious fact that ‘the national 
authorities [were] in principle better placed than an 
international court to evaluate local needs and con
ditions’ and by the ‘complexity of issues regarding 
environmental protection’ that rendered the 
Court's role ‘primarily a subsidiary one’ and its 
power of review ‘necessarily limited’ (ibid., em-
phasis added). In so deciding, the Court was fully 
aware that the problem of cancerogenic die-
sel-vehicle emissions was not sufficiently re-
solved and remained to be addressed by the au-
thorities.
18. In the present case, the majority take a 
strikingly opposite approach, as they conclude 
that ‘the industrial air pollution in Lipetsk has not 
been sufficiently curbed’, citing the short-term 
peak concentrations of toxic substances exceed-
ing the maximum permissible limits (MPL) and 
some  other data from a particular national report 
(see pa ra graph 92 of the judgment). Turning an 
obligation of  means into an obligation of result, 

this approach is also inconsistent with the 
well-established principle reiterated earlier in the 
judgment that ‘the domestic legal regime is not 
the principal factor to be taken into account in as-
sessing whether the State has fulfilled its positive 
obligations’ (see pa ra graph 83 of the judgment 
with reference to Fadeyeva, cited   above, §§ 96-
98).

IV. Broader consequences
19. Contrary to the well-established case-
law, the Chamber has asserted the Court's com-
petence in the present case to review in far  great-
er depth the environmental measures and 
policies adopted by the authorities in the context 
of a large industrial megapolis over a consider-
able period of time. It has been long acknowledged 
that the Court is not well prepared for such a task, 
which involves a wealth of economic, social, and 
ultimately policy-making issues, including, as in 
the present case, a delicate ba lan cing exercise be-
tween, on the one hand, the reduction of indus-
trial pollution, and on the  other, the interest in 
maintaining the full operation of the core indus-
trial enterprises on which the welfare of the 
whole megapolis fundamentally depend.
20. The Court's extensive case-law on envi-
ronmental matters has been instrumental in pro-
moting useful national and international activi-
ties for protection of the environment in various 
ways1. The increasing importance which is being 
attached to the topic  worldwide raises expecta-
tions for the Court's heightened activism in envi-
ronmental cases. At the same time, the  area in 
question is still widely regarded as one of evolv-
ing rights and the best ways to protect them do-
mestically and internationally are still being 
sought, with no established consensus among 
the States on the limits of judicial competence in 
that  area (see, for instance, the domestic courts' 
restraint in reviewing the authorities' policies in 
the present case and in Greenpeace E.V. and   Oth
ers, cited   above).
21. Be that as it may, the Court's continuous 
adjudication of such cases should not develop, as 
in the present case, at the expense of the funda-
mentally subsidiary role of the Convention mech-
anism, which has been recently emphasised in its 
Preamble. Taking account of the nature and limit-
ed scope of its assessment and of the State's mar-
gin of appreciation, the Court should be more 
prudent, realistic and res pectful of national oper-

1 In addition to the cases mentioned   above, see a more extensi-
ve review in Manual on Human Rights and the Environment 
(3rd edition). Principles emerging from the case law of the  Euro
pean Court on Human Rights and the conclusions and decisions 
of the  European Committee of Social Rights. Council of  Europe, 
February 2022.
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ational choices that yield such tangible improve-
ments as those   achieved in the present case2 (see, 
for similar reasoning, Arnar Helgi Lárusson v. Ice
land, no. 23077/19, § 63, 31 May 2022, a judg-
ment recently adopted by the same Section, giv-
ing credit to the State's policies which consisted 
in the ‘gradual realisation’ of measures in res pect 
of another social issue involving positive obliga-
tions under Article 8).

Noot

1. Het is niet overdreven om te stellen dat 
alle ogen gericht zijn op de klimaatzaken die het  
Eu ro pees Hof voor de Rechten van de Mens 
(“EHRM”) dit jaar behandelt (‘Europese rechter 
kijkt of “klimaatfalen” schending van mensen-
rechten is’, FD 20 maart 2023). Zo klagen verzoe-
kers in de zaak Duarte Agostinho e.a./Portugal en 
32 andere Staten  
(ECLI:CE:ECHR:2002:1003JUD005407300) dat de 
vervuilende uitstoot van broeikasgassen door 33 
lidstaten bij dra gen aan klimaatverandering, het-
geen on der meer leidt tot aantasting van de le-
vens om stan dig he den en gezondheid van verzoe-
kers. Een andere zaak, Verein KlimaSeniorinnen  
Schweiz e.a./Zwitserland (applicatienummer 
53600/20), is aanhangig gemaakt door een Zwit-
serse vereniging en haar leden die zich zorgen 
maken over de gevolgen van de opwarming van 
de aarde voor hun le vens om stan dig he den en ge-
zondheid. Zij klagen dat de Zwitserse autoriteiten 
op het gebied van klimaatbescherming tekortko-
men. Mede daarom verdient de hier opgenomen 
uitspraak van het EHRM in de zaak Pavlov e.a./
Rusland aandacht daar deze door sommigen, on-
danks de verschillen tussen lucht ver vui ling en 
CO2-uitstoot, gezien wordt als een mogelijk schot 
voor de boeg in de voornoemde klimaatzaken (N. 
Schuldt, ‘Pavlov v. Russia: welcoming the court’s 
proactive shift in its handling of environmental 
complaints, including their evidentiary chal-
lenges’, strasbourgobserves.com 15 no vem ber 
2022). De hier opgenomen uitspraak is sinds 11 
ja nu a ri 2023 onherroepelijk omdat daartegen 
geen hoger beroep is ingesteld door de Russische 
staat bij de Grand Chamber van het EHRM, wat 
mogelijk is te verklaren door zijn uittreding uit 
het  Eu ro pees Verdrag voor de Rechten van de 
Mens (“EVRM”). In de zaak Pavlov lijkt het EHRM 
enerzijds een zeer groene weg in te slaan door 

2 According to the recent data (the 2021 and 2022 State en-
vironmental reports) available on the website of the Federal 
Service for Hydrometeorology (see pa ra graph 47 of the judg-
ment), the level of pollution in Lipetsk continued to be 
characterised as ‘low’ in 2020 and 2021 and the average an-
nual concentrations of pollutants in the air of Lipetsk did not 
exceed their MPL in those years.

(feitelijk), via de band van artikel 8 EVRM, een 
recht op een stad zon der (met na tio na le normen 
strijdige) lucht ver vui ling aan te nemen. Het 
EHRM kent daarbij de verzoekers een vergoeding 
van immateriële schade (van € 2500 per per-
soon) toe zon der dat zij specifieke gezondheids-
klachten hebben, zichzelf van de andere stadsbe-
woners on der scheiden of allemaal de na tio na le 
rechts mid delen hebben uitgeput. Deze om stan-
dig he den bij elkaar opgeteld maken dat deze uit-
spraak een vergaand precedent kan opleveren, 
zoals drie van de behan de len de rechters hebben 
opgemerkt in hun dissenting opinion. Anderzijds 
is het wellicht verdedigbaar dat deze uitspraak 
— los van het punt over de uitputting van na tio-
na le rechts mid delen — in het verlengde ligt van 
andere rechtspraak van het EHRM waarin het 
EHRM aan de hand van maatschappelijke veran-
deringen en hedendaagse ontwikkelingen de 
normen uit het EVRM uitlegt (een evolutieve in-
terpretatie) (zie EHRM 25 april 1978,  
ECLI:CE:ECHR:1978:0425JUD000585672 (Tyrer/
Verenigd Koninkrijk), par. 31).
2. In deze annotatie gaan wij deze uitspraak 
nader beschouwen door eerst kort op de feiten in 
te gaan (alinea 3). Ten tweede lichten wij toe hoe 
het EHRM de ont van ke lijk heid van klagers voor 
wat betreft de uitputting van na tio na le rechts-
mid delen beoordeelt en hoe dat zich verhoudt tot 
andere rechtspraak op dit punt (alinea 4). Verder 
bespreken wij het (gebruikelijke) toepassingsbe-
reik van artikel 8 EVRM in milieuzaken (alinea 5). 
Ten vierde komt aan bod hoe het EHRM bepaalt 
dat artikel 8 EVRM in casu van toepassing is en 
waarom het bij zon der is dat het EHRM conclu-
deert dat dit het geval is in de zaak Pavlov (alinea 
6). Vervolgens behandelen wij hoe het EHRM 
concludeert dat de ‘fair balance’ tussen de rech-
ten van verzoekers als gewaarborgd door artikel 
8 EVRM en het algemeen belang is geschonden 
(alinea 7) en waarom dit oordeel (mogelijk) duidt 
op een evolutie richting een ‘groenere’ uitleg van 
artikel 8 EVRM dan voorheen, maar waarom te-
gelijkertijd voorzichtigheid is geboden met het 
trekken van deze conclusie (alinea’s 8 en 9). Afge-
sloten wordt met een vooruitblik op de vergaan-
de gevolgen die de zaak Pavlov kan hebben voor 
de lopende klimaatzaken bij het EHRM (alinea 
10). 
3. De feiten in on der ha vi ge zaak. Verzoekers 
wonen in Lipetsk, op 2 tot 15 kilometer afstand 
van grote industriële gebieden. In deze gebieden 
staan fabrieken en industriële on der ne mingen 
die verontreiniging in de lucht en het drinkwater 
veroorzaken. Aangezien de (cumulatieve) veront-
reiniging van deze fabrieken de toepasselijke 
wettelijke veiligheidsnormen voor on der meer 
schone lucht in de stad zou kunnen overschrij-
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den, droegen de regionale autoriteiten in 1993 de 
fabrieken op om sanitary protection zones (buffer-
zones) in te stellen. Het gemeentebestuur van Li-
petsk was belast met het toezicht op de instelling 
hiervan. De sanitary protection zones rondom de 
fabrieken zijn niet (adequaat) ingesteld. Daar-
naast overschrijden de concentraties van schade-
lijke stoffen in de lucht en in het drinkwater in Li-
petsk voortdurend de naar nationaal recht 
maximaal toegestane niveaus.
4. Ont van ke lijk heid — uitputting van na tio
na le rechts mid delen. Het EHRM eist dat rechtzoe-
kenden in beginsel eerst de na tio na le rechts mid-
delen uitputten (artikel 35 lid 1 EVRM). Van de 
tweeëntwintig verzoekers in deze zaak hebben 
zeven per so nen de na tio na le rechts mid delen uit-
geput. De vijftien andere verzoekers hebben dit 
zon der opgave van redenen niet gedaan. Het oor-
deel van het EHRM dat de andere vijftien verzoe-
kers zijn vrijgesteld van de ver plich ting om na tio-
na le rechts mid delen uit te putten omdat zij zich 
in een vergelijkbare si tu a tie bevinden als de ande-
re zeven per so nen is niet zo vanzelfsprekend. Dit 
kan wellicht geïllustreerd worden met een voor-
beeld: als één (Ne der landse) on der ne ming tot en 
met de Ho ge Raad zon der succes procedeert te-
gen de verhoging van de ven noot schaps be las ting, 
dan lijkt het niet logisch om aan te nemen dat alle 
andere on der ne mingen in Ne der land direct bij 
het EHRM kunnen procederen over die verhoging. 
Met andere woorden: in de rechtspraak van het 
EHRM is de ver ant woor de lijk heid om rechts mid-
delen uit te putten in beginsel een individuele 
ver ant woor de lijk heid van de be tref fen de verzoe-
ker. De rechtspraak waarnaar het EHRM verwijst 
om zijn oordeel dat na tio na le rechts mid delen in 
dit geval niet uitgeput hoeven te worden te recht-
vaardigen gaat over de uit zon de ring dat een aan-
tal familieleden wel op nationaal niveau heeft ge-
procedeerd over de dood van een familielid en dat 
van de andere familieleden niet geëist wordt om 
ook de na tio na le rechts mid delen uit te putten 
(EHRM 15 februari 2007,  
ECLI:CE:ECHR:2007:0215JUD005704900 (Yüksel 
Erdoğan e.a./Turkije), par. 74–75 en EHRM 12 ja-
nu a ri 2016,  
ECLI:CE:ECHR:2016:0112JUD006287013 (Bilbija 
en Blažević/Kroatië), par. 94). In andere uitspra-
ken van het EHRM is het unieke karakter van 
deze rechtspraak benadrukt daar deze gaat over 
een schending van artikel 2 EVRM (EHRM 19 
mei 2022, ECLI:CE:ECHR:2022:0519JUD003175418  
(Bouras/Frankrijk), par. 44). Terecht wordt aldus 
door de (dissenting) rechters in deze zaak en in de 
literatuur opgemerkt dat de atypische flexibele 
omgang van het EHRM met de eis van uitputting 
van na tio na le rechts mid delen in de zaak Pavlov 
de sluizen opent: alle bewoners van Lipetsk had-

den in theorie bij het EHRM kunnen procederen, 
en immateriële scha de ver goe ding kunnen eisen 
(EHRC 2022-0270, m.nt. R.P.C.M van Wel). Deze 
flexibele omgang is bo ven dien niet nodig om de 
zaak inhoudelijk te beoordelen daar zeven per so-
nen de na tio na le rechts mid delen wél hebben ge-
put. Hoewel wij voorstander zijn van een flexibele 
omgang met de eisen van ont van ke lijk heid, en 
het vooropstellen van effectieve rechts be scher-
ming, zien wij geen meerwaarde in de flexibele 
omgang van het EHRM met de eisen van ont van-
ke lijk heid in deze zaak. Een der ge lij ke flexibele 
omgang kan wel geboden zijn in zaken waar vast-
houden aan de ont van ke lijk heidseisen in de weg 
zou kunnen staan aan het inhoudelijk behande-
len van mensenrechtenschendingen (zie bij voor-
beeld EHRM 25 ja nu a ri 2023  
ECLI:CE:ECHR:2022:1130DEC000801916 (Oekraï
ne en Ne der land/Rusland), O&A 2023/22, waarin 
de klacht van Ne der land omtrent het neerhalen 
van de vlucht MH17 ontvankelijk is verklaard on-
danks dat de zes-maanden-termijn om in beroep 
te gaan bij het EHRM was overschreden).
5. Artikel 8 EVRM en milieuhinder. Artikel 8 
EVRM omvat de eerbiediging van het privé-, fami-
lie- en gezinsleven. Het recht op een gezond mili-
eu is niet expliciet opgenomen in het EVRM en 
volgt niet direct uit artikel 8 EVRM (EHRM 8 juli 
2003, ECLI:CE:ECHR:2003:0708JUD003602297, 
AB 2003/455, m.nt. A.J.T.  Woltjer (Hatton e.a./Ver
enigd Koninkrijk), par. 96). Dit artikel beschermt 
dan ook niet het milieu als zo da nig (T. Barkhuy-
sen & M.L. van Emmerik,  Europese grondrechten 
en het Ne der landse be stuurs recht, De ven ter: Wol-
ters Kluwer 2023, p. 119; EHRM 22 mei 2003, 
ECLI:CE:ECHR:2003:0522JUD004166698, AB  
2004/172, m.nt. T. Barkhuysen (Kyrtatos/Grieken
land), par. 52). Het EHRM is daarom van oordeel 
dat milieuoverlast op zichzelf niet leidt tot een 
aantasting van de rechten als gewaarborgd door 
artikel 8 EVRM, maar dat artikel 8 EVRM (alleen) 
van toepassing kan zijn in si tu a ties waarin sprake 
is van serieuze milieuhinder (een voldoende mate 
van ernst). Het is daarbij vaste rechtspraak van 
het EHRM dat een verzoeker moet aantonen dat 
sprake is van een directe en serieuze aantasting 
met een directe impact op de kwaliteit van het le-
ven. Hierbij betrekt het EHRM alle om stan dig he-
den van het geval waar on der de intensiteit en de 
duur van de milieuoverlast en de fysieke en psy-
chologische effecten daarvan (zie bijv. EHRM 10 
februari 2011,  
ECLI:CE:ECHR:2011:0210JUD003049903 (Du
betska e.a./Oekraïne), par. 105 en EHRM 9 juni 
2005, ECLI:CE:ECHR:2005:0609JUD005572300, 
EHRC 2005/80, m.nt. Janssen (Fadeyeva/Rusland), 
par. 68).
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6. Ont van ke lijk heid — toepasselijkheid van 
artikel 8 EVRM. Het EHRM beoordeelt in de zaak 
Pavlov vervolgens in het kader van de ont van ke-
lijk heid of artikel 8 EVRM in casu van toepassing 
is. Het EHRM on der zoekt daarom in het licht van 
de eerdergenoemde jurisprudentie of de (lucht)-
vervuiling een voldoende mate van ernst bereikt. 
Het valt op dat het EHRM in deze zaak zijn oor-
deel grotendeels baseert op milieurapporten die 
zien op de milieusi tu a tie en de impact daarvan 
op Lipetsk, een stad met 500.000 inwoners. Het 
EHRM on der zoekt de impact op de individuele 
verzoekers niet, maar oordeelt dat leven in een 
stad met lucht ver vui ling simpelweg leidt tot een 
inbreuk op de kwaliteit van het leven van de ver-
zoekers, ook als zij geen concrete klachten heb-
ben (par. 67–69). Dit staat in contrast tot andere 
zaken waar bij voor beeld de nabijheid van de ver-
zoekers tot de bron van vervuiling doorslagge-
vend is ge weest: 420 en 430 meter in EHRM 10 
februari 2011,  
ECLI:CE:ECHR:2011:0210JUD003049903 (Dubets
ka e.a./Oekraïne), 100 meter in EHRM 27 ja nu a ri 
2009, ECLI:CE:ECHR:2009:0127JUD006702101, 
AB 2009/285, m.nt. T. Barkhuysen & M.L van Em-
merik (Tătar/Roemenië), en 450 meter in EHRM 9 
juni 2005, ECLI:CE:ECHR:2005:0609JUD005572300, 
EHRC 2005/80, m.nt. Janssen (Fadeyeva/Rusland). 
Het EHRM komt in deze zaak tot de slotsom dat 
de milieugevolgen die verzoekers on dervonden 
niet verwaarloosbaar zijn en hoger liggen dan de 
milieuri si co's die in het algemeen verwacht mo-
gen worden van het leven in een moderne stad. 
In eerdere milieuzaken bij het EHRM gaat het in 
het algemeen om concrete en specifieke schade 
die toegebracht is aan een specifieke groep men-
sen (vgl. O. Spijkers, ‘Urgenda tegen de Staat der 
Ne der landen: aan wiens kant staat de Ne der-
landse burger eigenlijk?’, AA 2019/0191, p. 196). 
Dit roept de vraag op of het EHRM hier niet een 
groene(re) weg inslaat voor wat betreft de uitleg 
van artikel 8 EVRM in mi lieu rechtelijke zaken, nu 
het EHRM zich baseert op de milieurapporten die 
gaan over de milieusi tu a tie en de impact daarvan 
op de stad Lipetsk en de verzoekers nog geen 
concrete klachten hebben. Het niet adequaat op-
treden tegen met na tio na le normen strijdige hin-
der lijkt hier mogelijk doorslaggevend te zijn ge-
weest (daarover meer in alinea 8).
7. Schending positieve ver plich ting. Het 
EHRM behandelt deze zaak verder inhoudelijk in 
het licht van de positieve ver plich ting van Rus-
land om de rechten als gewaarborgd in artikel 8 
EVRM te beschermen. De Russische autoriteiten 
waren namelijk op de hoogte van de gevolgen die 
de lucht ver vui ling vanuit de industrie op het mi-
lieu van Lipetsk had, waardoor de Staat in de mo-
gelijkheid was om op te treden (par. 77). Of de 

Staat deze positieve ver plich ting heeft geschon-
den, beoordeelt het EHRM aan de hand van de 
vraag of sprake is van een fair balance tussen de 
belangen van het individu en de gemeenschap als 
geheel. Dit is gebruikelijk in zaken waarin de 
schending van een positieve ver plich ting centraal 
staat (J.H. Gerards,  European Convention on Hu
man Rights, New York: Cambridge University 
Press 2019, p. 111 e.v.; T. Barkhuysen & M.L. van 
Emmerik,  Europese grondrechten en het Ne der
landse be stuurs recht, De ven ter: Wolters Kluwer 
2023, p. 199 e.v.). Daarbij neemt het EHRM de 
volgende overwegingen mee. Allereerst was het 
instellen van sanitary protection zones wettelijk 
vereist en zag het EHRM geen enkele overtuigen-
de reden voor de voortdurende vertraging bij de 
aanleg van deze zones (par. 84). Ook had de Staat 
weinig milieubeschermings- en con tro le maat re-
gelen genomen ten aanzien van de activiteiten 
van de fabrieken (par. 83 en 84) en had de na tio-
na le rechter niet juist on der zocht of de door de 
Staat genomen maat re gelen daad wer ke lijk doel-
treffend waren (par. 85). Tot slot stelt het EHRM 
vast dat de Staat na 2013 maat re gelen heeft ge-
troffen die hebben geleid tot de verbetering van 
de luchtkwaliteit en milieuom stan dig he den in Li-
petsk. Ondanks de verbeteringen is het EHRM 
van oordeel dat de industriële luchtverontreini-
ging in Lipetsk niet voldoende was teruggedron-
gen om te voorkomen dat de inwoners aan ge-
zond heids ri si co’s werden blootgesteld (par. 92). 
Gelet op deze factoren oordeelt het EHRM dat de 
autoriteiten niet hebben voldaan aan hun positie-
ve ver plich ting en stelt het een schending van ar-
tikel 8 EVRM vast (par. 91–93). 
8. Positieve ver plich tingen in andere EHRM 
rechtspraak. De redenering van het EHRM dat in 
casu sprake is van een schending van een positie-
ve ver plich ting is op zichzelf overtuigend. Toch 
wordt de vraag gesteld of zij in contrast staat tot 
andere EHRM-zaken, zoals de Russische rechter 
bij voor beeld opmerkt in zijn dissenting opinion. 
Het EHRM verklaarde een klacht van Greenpeace 
tegen Duitsland over het niet nemen van doel-
treffende maat re gelen om hoge kankerverwek-
kende emissies zoals roetdeeltjes van dieselau to’s 
op drukke snelwegen te beperken inhoudelijk 
niet-ontvankelijk (EHRM 15 mei 2009,  
ECLI:CE:ECHR:2009:0512DEC001821506 (Green
peace e.a./Duitsland)). Greenpeace vond dat de 
maat re gelen die Duitsland had genomen niet ef-
fectief genoeg waren en dat de meest doeltref-
fende maat re gel om het aantal sterfgevallen in 
verband met longkanker te verminderen de ver-
plichte installatie van een deeltjesfilter in diesel-
voertuigen was. Het EHRM constateerde in die 
zaak dat Verdragsstaten een margin of appecia tion 
hebben, dat dit probleem de aandacht van Duits-

1234 ABAfl. 24 - 2023

AB 2023/159 AB RECHTSPRAAK BE STUURS RECHT



land en andere Verdragsstaten heeft en dat het 
niet aangaat om Duitsland een specifieke aanpak 
voor te schrijven. Anders dan in de zaak Pavlov heeft 
het EHRM vervolgens niet kritisch getoetst of de 
maat re gelen die Duitsland nam voldoende effectief 
waren. Een mogelijk verschil tussen de zaak Pavlov 
en deze Duitse zaak is dat Greenpeace erkende dat 
de Duitse autoriteiten maat re gelen troffen om de 
uitstoot te beperken, maar dat deze maat re gelen 
voor Greenpeace niet doeltreffend genoeg waren. 
Een ander mogelijk verschil tussen de zaak Pavlov en 
deze Duitse zaak is, zo zou kunnen worden tegenge-
worpen, dat in de zaak Pavlov na tio na le (emissie)-
normen vele jaren niet zijn gehandhaafd. Uit de za-
ken Moreno Gómez/Spanje (EHRM 16 no vem ber 
2004, ECLI:CE:ECHR:2004:1116JUD000414302, AB 
2005/453, m.nt. T. Barkhuysen) en Deés/Hongarije 
(EHRM 9 no vem ber 2010,  
ECLI:NL:XX:2010:BP1602, AB 2012/16, m.nt. T. 
Barkhuysen & M.L. van Emmerik) volgt dat on der 
om stan dig he den het niet adequaat optreden te-
gen met na tio na le normen strijdige milieuhinder 
kan leiden tot een schending van artikel 8 EVRM. 
In deze zaken was sprake van ernstige geluids-
overlast, in strijd met de na tio na le normen, waar-
door het EHRM een schending van artikel 8 
EVRM heeft aan ge no men (T. Barkhuysen & M.L. 
van Emmerik,  Europese grondrechten en het Ne
der landse be stuurs recht, De ven ter: Wolters Klu-
wer 2023, p. 121). Het lijkt erop dat het EHRM be-
reid is om deze jurisprudentielijn die gaat over 
geluidshinder ook op grootschalige milieuproble-
men toe te passen.
9. Een evolutie in de interpretatie van artikel 
8 EVRM in milieuzaken? Onzes inziens kan de 
(vermeende, door de Russische rechter opgewor-
pen) discrepantie met de Duitse zaak ook als 
volgt worden verklaard: de aanpak van Duitsland 
van emissies door dieselau to’s liep in de pas met 
de toenmalige opvattingen van andere Verdrags-
staten, terwijl de aanpak van Rusland (als aan de 
orde in de zaak Pavlov) evident achter loopt ten 
opzichte van deze opvattingen. Alle Verdragssta-
ten hebben immers op 22 juli 2022 ingestemd 
— in VN-verband — met een resolutie die instemt 
met een recht op een schone omgeving. Het 
EHRM interpreteert, op basis van de zogeheten ‘li-
 v ing instrument’-doctrine, het EVRM in lijn met 
hedendaagse inzichten van Verdragsstaten, waar-
on der soft law van andere interna tio na le organi-
saties (‘common-ground’-methode) (HR 20 de-
cember 2019, ECLI:NL:HR:2019:2006, NJ 2020/41, 
m.nt. J. Spier, AB 2020/24, m.nt. Ch.W. Backes & 
G.A. van der Veen, JB 2020/37, m.nt. D.G.J. Sande-
rink, M en R 2020/8, m.nt. T.J Thurlings-Rassa, AA 
2020/0955, m.nt. K.J. de Graaf & A.T. Marseille, 
JBPR 2020/20, m.nt. H.W. Wiersma, JA 2020/29, 
m.nt. J. van de Klashorst, JIN 2020/86, m.nt. D.G.J. 

Sanderink (Urgenda); A.A. al Khatib, ‘Het origina-
lisme, een potentiële legitimiteitsbron voor 
Straatsburg?’, NTM/NJCMbull. 2013/14). In die zin 
kunnen wij ons vinden in de concurring opinion 
van rechter Krenc die het belang van deze 
interna tio na le ontwikkeling in relatie tot de voor-
noemde doctrine benadrukt. Tegelijkertijd is het 
de vraag of het niet zuiverder is, of in ieder geval 
minder complex dan toetsing via de band van ar-
tikel 8 EVRM, om een nieuw protocol aan te ne-
men dat het mogelijk maakt om een recht op een 
schoon milieu te waarborgen. Rechter Serghides 
merkt in zijn concurring opinion terecht op dat de 
be voegd heid van het EHRM om het milieu (en 
daarmee mensen) via artikel 8 EVRM te bescher-
men niet onbeperkt is. In 2021 is door de Parle-
mentaire Vergadering van de Raad van Europa 
gestemd voor een resolutie die voor een aanvul-
lend protocol pleit dat het recht op een schoon 
milieu beschermt (Resolution 2396 (2021)). Daar 
moet het Comité van Ministers nog een be sluit 
over nemen.
10. Conclusie. Deze uitspraak van het EHRM 
kan simpelweg zijn ingegeven door de gedachte 
dat nie mand vele jaren in een stad mag wonen 
met lucht ver vui ling die in strijd is met de na tio-
na le normen en waartegen geen doeltreffende 
handhaving plaatsvindt. De uitspraak kan ook 
simpelweg als doel hebben om een (vertrokken) 
Verdragsstaat nog een keer te wijzen op onregel-
matigheden in haar na tio na le rechtsorde. Deze 
uitspraak kan echter als gezegd — in samenhang 
beschouwd — een vergaand precedent opleve-
ren, al denken wij dat de toekenning van imma-
teriële schade niet op breed draagvlak zal reke-
nen bij andere rechters van het EHRM. De 
redenering van het EHRM over uitputting van na-
tio na le rechts mid delen in de zaak Pavlov is ofwel 
een slip of the pen ofwel een schot voor de boeg 
voor de zaak Duarte Agostinho e.a./Portugal en 32 
andere Staten   
(ECLI:CE:ECHR:2002:1003JUD005407300), waar 
de Portugese klagers tegen gebrek aan maat re-
gelen tegen klimaatverandering ageren en beto-
gen dat zij geen rechts mid delen hoeven uit te 
putten in alle Verdragsstaten waar hun klacht te-
gen gericht is, on der meer omdat soort ge lijke za-
ken al zijn gevoerd op nationaal niveau. De con-
clusie van het EHRM in de zaak Pavlov dat artikel 
8 EVRM is geschonden kan een indicatie geven 
over de richting die het EHRM zou kunnen inzet-
ten in andere lopende klimaatzaken. Dit met 
name omdat het EHRM bereid lijkt te zijn om 
geen direct causaal verband te eisen tussen de 
slachtoffers en de potentiële gezondheidsschade 
door lucht ver vui ling. Schade door klimaatveran-
dering is mogelijk nog indirecter, maar nu het 
EHRM hier de eis van directe causaliteit laat val-
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len, zou dat in het voordeel van de eisers in de kli-
maatzaken kunnen zijn. Daarnaast lijkt het 
EHRM bereid te zijn om — ondanks de margin of 
appreciation — kritisch te toetsen of een Ver-
dragsstaat genoeg maat re gelen neemt om een al-
gemeen milieuprobleem te bestrijden. Dat wil 
zeggen een milieuprobleem dat een groot geo-
grafisch gebied bestrijkt, niet herleidbaar is tot 
één bron en niet altijd en aantoonbaar in het he-
den of in de toekomst bij de klagers tot concrete 
schade leidt of gaat leiden. Dit zou een rol kunnen 
spelen in Verein KlimaSeniorinnen  Schweiz e.a./
Zwitserland (applicatienummer 53600/20), waar 
de centrale claim van de klagers is dat hittegolven 
hun gezondheid enorm hebben geschaad, dat 
deze hittegolven door klimaatverandering ko-
men en dat de Zwitserse Staat onvoldoende heeft 
gedaan om deze hittegolven tegen te gaan. De 
toekomst zal uitwijzen of de zaak Pavlov het 
startschot is van bescherming on der artikel 8 
EVRM tegen klimaatverandering. Het EHRM is nu 
aan zet. 

Deze uitspraak is eerder verschenen in O&A 
2022/91 en door R.P.C.M. van Wel geannoteerd in 
EHRC Updates 2022/270.
A.A. al Khatib & T.M. Linders
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Art. 2 lid 4 on der a en lid 5 Tijdelijke wet Gro nin-
gen; art. 2:4 Awb; art. 6:97, 6:177a BW

O&A 2022/78
NJB 2022/2625
ECLI:NL:RVS:2022:3151

Door toepassing van het geactualiseerde be-
oor de lings ka der heeft het Instituut een aan-
vullende on der bou wing van de autonome oor-
zaak gegeven, waartegenover onvoldoende 
concrete aan kno pings pun ten voor twijfel zijn 
aangedragen.

Er is geen grond voor het oordeel dat het Instituut 
geen onafhankelijk en onpartijdig on der zoek naar 
de schade aan de woning heeft laten verrichten.

Het Instituut is op grond van de Tijdelijke wet 
Gro nin gen niet bevoegd de eerder door de NAM be
oordeelde identieke schades te behandelen, maar 
kan schades, die eerder door de NAM zijn beoor

deeld, wel beoordelen voor zover deze zijn verer
gerd.

De Afdeling is met de rechtbank van oordeel dat 
het Instituut on der verwijzing naar de adviesrap
porten en de daarop gegeven toelichting voldoende 
inzichtelijk heeft on der bouwd waarom voor schade 
32 uitsluitend andere oorzaken dan bodembewe
ging door gaswinning zijn aangewezen. Door toe
passing van het geactualiseerde be oor de lings ka der 
heeft het Instituut een aanvullende on der bou wing 
gegeven. Ap pel lant heeft daar te weinig tegenover 
gesteld en ook in hoger beroep onvoldoende concre
te aan kno pings pun ten voor twijfel aangedragen 
over de door het Instituut aangewezen autonome 
oorzaken van de schade.

Omdat het Instituut per jaar tienduizenden ge
lijksoortige schades moet vergoeden, hebben de 
door het Instituut ingeschakelde des kun di gen geza
menlijk één uniform calculatiemodel opgesteld met 
gebruikmaking waarvan de herstelkosten worden 
begroot. Dit model be vat vaste een heidsprijzen voor 
vrijwel alle mogelijke herstelmethodieken. Indien 
de des kun di gen een herstelmethode hebben vastge
steld, kunnen zij aan de hand van de in het calcula
tiemodel opgenomen bedragen de herstelkosten 
calculeren. Alleen zeer uitzon derlijk herstelwerk 
kan niet over een komstig dit calculatiemodel wor
den begroot. In die gevallen dient de deskundige 
een unieke maatwerkbegroting op te stellen. Dit 
kan zich bij voor beeld voordoen bij bepaalde monu
mentale elementen van gebouwen. Het gebruik van 
het calculatiemodel waarborgt daarmee de rechts
gelijkheid tussen de grote aantallen aanvragers.

Aan de hand van de beroepsgronden wordt be
oordeeld of het calculatiemodel op de juiste wijze is 
toe ge past of dat er aan kno pings pun ten zijn voor 
twijfel of dat het geval is en of er aanleiding is om 
van het calculatiemodel af te wijken. De Afdeling is 
van oordeel dat ap pel lant onvoldoende concrete 
aan kno pings pun ten daarvoor heeft aangevoerd.

Uitspraak op het hoger beroep van ap pel lant, te-
gen de uitspraak van de rechtbank Noord- Neder-
land van 4 no vem ber 2021 in zaak nr. 21/1232 in 
het geding tussen:
Ap pel lant,
en
Instituut Mijnbouwschade Gro nin gen.

Procesverloop

Bij be sluit van 2 juni 2020 heeft de Tijdelijke 
Commissie Mijnbouwschade Gro nin gen (de Tij-
delijke Commissie) aan ap pel lant een scha de ver-
goe ding toegekend van € 28.723,50.

Bij be sluit van 3 maart 2021 heeft het Instituut 
het door ap pel lant daartegen gemaakte bezwaar 
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